§ 36.104 Definitions., 28 C.F.R. § 36.104

Code of Federal Regulations
Title 28. Judicial Administration
Chapter I. Department of Justice
Part 36. Nondiscrimination on the Basis of Disability by Public
Accommodations and in Commercial Facilities (Refs & Annos)
Subpart A. General

28 C.F.R. § 36.104
§ 36.104 Definitions.

Effective: October 11, 2016
Currentness

For purposes of this part, the term—

1991 Standards means requirements set forth in the ADA Standards for Accessible Design,
originally published on July 26, 1991, and republished as Appendix D to this part.

2004 ADAAG means the requirements set forth in appendices B and D to 36 CFR part 1191
(2009).

2010 Standards means the 2010 ADA Standards for Accessible Design, which consist of the
2004 ADAAG and the requirements contained in subpart D of this part.

Act means the Americans with Disabilities Act of 1990 (Pub.L. 101-336, 104 Stat. 327, 42
U.S.C. 12101-12213 and 47 U.S.C. 225 and 611).

Commerce means travel, trade, traffic, commerce, transportation, or communication—
(1) Among the several States;

(2) Between any foreign country or any territory or possession and any State; or

(3) Between points in the same State but through another State or foreign country.
Commercial facilities means facilities—

(1) Whose operations will affect commerce;
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(2) That are intended for nonresidential use by a private entity; and
(3) That are not—

(1) Facilities that are covered or expressly exempted from coverage under the Fair Housing
Act of 1968, as amended (42 U.S.C. 3601-3631);

(i1) Aircraft; or

(111) Railroad locomotives, railroad freight cars, railroad cabooses, commuter or intercity
passenger rail cars (including coaches, dining cars, sleeping cars, lounge cars, and food service
cars), any other railroad cars described in section 242 of the Act or covered under title IT of
the Act, or railroad rights-of-way. For purposes of this definition, “rail” and “railroad” have
the meaning given the term “railroad” in section 202(¢) of the Federal Railroad Safety Act
of 1970 (45 U.S.C. 431(e)).

Current illegal use of drugs means illegal use of drugs that occurred recently enough to justify
a reasonable belief that a person's drug use is current or that continuing use is a real and
ongoing problem.

Direct threat means a significant risk to the health or safety of others that cannot be
eliminated by a modification of policies, practices, or procedures, or by the provision of
auxiliary aids or services, as provided in § 36.208.

Disability. The definition of disability can be found at § 36.105.

Drug means a controlled substance, as defined in schedules I through V of section 202 of the
Controlled Substances Act (21 U.S.C. 812).

Existing facility means a facility in existence on any given date, without regard to whether
the facility may also be considered newly constructed or altered under this part.

Facility means all or any portion of buildings, structures, sites, complexes, equipment, rolling
stock or other conveyances, roads, walks, passageways, parking lots, or other real or personal
property, including the site where the building, property, structure, or equipment is located.

Housing at a place of education means housing operated by or on behalf of an elementary,
secondary, undergraduate, or postgraduate school, or other place of education, including
dormitories, suites, apartments, or other places of residence.
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Illegal use of drugs means the use of one or more drugs, the possession or distribution of
which is unlawful under the Controlled Substances Act (21 U.S.C. 812). The term “illegal use
of drugs” does not include the use of a drug taken under supervision by a licensed health care
professional, or other uses authorized by the Controlled Substances Act or other provisions
of Federal law.

Individual with a disability means a person who has a disability. The term “individual with
a disability” does not include an individual who is currently engaging in the illegal use of
drugs, when the private entity acts on the basis of such use.

Other power-driven mobility device means any mobility device powered by batteries,
fuel, or other engines—whether or not designed primarily for use by individuals with
mobility disabilities—that is used by individuals with mobility disabilities for the purpose of
locomotion, including golf cars, electronic personal assistance mobility devices (EPAMDs),
such as the Segway® PT, or any mobility device designed to operate in areas without defined
pedestrian routes, but that is not a wheelchair within the meaning of this section. This
definition does not apply to Federal wilderness areas; wheelchairs in such areas are defined
in section 508(c)(2) of the ADA, 42 U.S.C. 12207(c)(2).

Place of public accommodation means a facility operated by a private entity whose
operations affect commerce and fall within at least one of the following categories—

(1) Place of lodging, except for an establishment located within a facility that contains not
more than five rooms for rent or hire and that actually is occupied by the proprietor of the
establishment as the residence of the proprietor. For purposes of this part, a facility is a “place
of lodging” if it is—

(1) An inn, hotel, or motel; or

(i1) A facility that—

(A) Provides guest rooms for sleeping for stays that primarily are short-term in nature
(generally 30 days or less) where the occupant does not have the right to return to a specific

room or unit after the conclusion of his or her stay; and

(B) Provides guest rooms under conditions and with amenities similar to a hotel, motel, or
inn, including the following—

(1) On- or off-site management and reservations service;
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(2) Rooms available on a walk-up or call-in basis;
(3) Availability of housekeeping or linen service; and

(4) Acceptance of reservations for a guest room type without guaranteeing a particular unit
or room until check-in, and without a prior lease or security deposit.

(2) A restaurant, bar, or other establishment serving food or drink;

(3) A motion picture house, theater, concert hall, stadium, or other place of exhibition or
entertainment;

(4) An auditorium, convention center, lecture hall, or other place of public gathering;

(5) A bakery, grocery store, clothing store, hardware store, shopping center, or other sales
or rental establishment;

(6) A laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe repair
service, funeral parlor, gas station, office of an accountant or lawyer, pharmacy, insurance
office, professional office of a health care provider, hospital, or other service establishment;
(7) A terminal, depot, or other station used for specified public transportation;

(8) A museum, library, gallery, or other place of public display or collection;

(9) A park, zoo, amusement park, or other place of recreation;

(10) A nursery, elementary, secondary, undergraduate, or postgraduate private school, or
other place of education;

(11) A day care center, senior citizen center, homeless shelter, food bank, adoption agency,
or other social service center establishment; and

(12) A gymnasium, health spa, bowling alley, golf course, or other place of exercise or
recreation.

Private club means a private club or establishment exempted from coverage under title II of
the Civil Rights Act of 1964 (42 U.S.C. 2000a(e)).
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Private entity means a person or entity other than a public entity.

Public accommodation means a private entity that owns, leases (or leases to), or operates a
place of public accommodation.

Public entity means—
(1) Any State or local government;

(2) Any department, agency, special purpose district, or other instrumentality of a State or
States or local government; and

(3) The National Railroad Passenger Corporation, and any commuter authority (as defined
in section 103(8) of the Rail Passenger Service Act). (45 U.S.C. 541)

Qualified interpreter means an interpreter who, via a video remote interpreting (VRI)
service or an on-site appearance, is able to interpret effectively, accurately, and impartially,
both receptively and expressively, using any necessary specialized vocabulary. Qualified
interpreters include, for example, sign language interpreters, oral transliterators, and cued-
language transliterators.

Qualified reader means a person who is able to read effectively, accurately, and impartially
using any necessary specialized vocabulary.

Readily achievable means easily accomplishable and able to be carried out without much
difficulty or expense. In determining whether an action is readily achievable factors to be
considered include—

(1) The nature and cost of the action needed under this part;

(2) The overall financial resources of the site or sites involved in the action; the number
of persons employed at the site; the effect on expenses and resources; legitimate safety
requirements that are necessary for safe operation, including crime prevention measures; or
the impact otherwise of the action upon the operation of the site;

(3) The geographic separateness, and the administrative or fiscal relationship of the site or
sites in question to any parent corporation or entity;
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(4) If applicable, the overall financial resources of any parent corporation or entity; the
overall size of the parent corporation or entity with respect to the number of its employees;
the number, type, and location of its facilities; and

(5) If applicable, the type of operation or operations of any parent corporation or
entity, including the composition, structure, and functions of the workforce of the parent
corporation or entity.

Religious entity means a religious organization, including a place of worship.

Service animal means any dog that is individually trained to do work or perform tasks
for the benefit of an individual with a disability, including a physical, sensory, psychiatric,
intellectual, or other mental disability. Other species of animals, whether wild or domestic,
trained or untrained, are not service animals for the purposes of this definition. The work
or tasks performed by a service animal must be directly related to the individual's disability.
Examples of work or tasks include, but are not limited to, assisting individuals who are blind
or have low vision with navigation and other tasks, alerting individuals who are deaf or hard
of hearing to the presence of people or sounds, providing non-violent protection or rescue
work, pulling a wheelchair, assisting an individual during a seizure, alerting individuals to the
presence of allergens, retrieving items such as medicine or the telephone, providing physical
support and assistance with balance and stability to individuals with mobility disabilities, and
helping persons with psychiatric and neurological disabilities by preventing or interrupting
impulsive or destructive behaviors. The crime deterrent effects of an animal's presence and
the provision of emotional support, well-being, comfort, or companionship do not constitute
work or tasks for the purposes of this definition.

Specified public transportation means transportation by bus, rail, or any other conveyance
(other than by aircraft) that provides the general public with general or special service
(including charter service) on a regular and continuing basis.

State means each of the several States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the Virgin Islands, the Trust Territory of the Pacific

Islands, and the Commonwealth of the Northern Mariana Islands.

Undue burden means significant difficulty or expense. In determining whether an action
would result in an undue burden, factors to be considered include—

(1) The nature and cost of the action needed under this part;
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(2) The overall financial resources of the site or sites involved in the action; the number
of persons employed at the site; the effect on expenses and resources; legitimate safety
requirements that are necessary for safe operation, including crime prevention measures; or
the impact otherwise of the action upon the operation of the site;

(3) The geographic separateness, and the administrative or fiscal relationship of the site or
sites in question to any parent corporation or entity;

(4) If applicable, the overall financial resources of any parent corporation or entity; the
overall size of the parent corporation or entity with respect to the number of its employees;
the number, type, and location of its facilities; and

(5) If applicable, the type of operation or operations of any parent corporation or
entity, including the composition, structure, and functions of the workforce of the parent
corporation or entity.

Video remote interpreting (VRI) service means an interpreting service that uses video
conference technology over dedicated lines or wireless technology offering high-speed,
wide-bandwidth video connection that delivers high-quality video images as provided in §
36.303(f).

Wheelchair means a manually-operated or power-driven device designed primarily for use by
an individual with a mobility disability for the main purpose of indoor or of both indoor and
outdoor locomotion. This definition does not apply to Federal wilderness areas; wheelchairs
in such areas are defined in section 508(c)(2) of the ADA, 42 U.S.C. 12207(c)(2).

Credits
[Order No. 3181-2010, 75 FR 56250, Sept. 15, 2010; 76 FR 13287, March 11, 2011; Order
No. 3702-2016, 81 FR 53240, Aug. 11, 2016]

SOURCE: 56 FR 35592, July 26, 1991; 58 FR 17522, April 5, 1993; 59 FR 2675, Jan. 18,
1994; 59 FR 17446, April 12, 1994; Order No. 2249-99, 64 FR 47103, Aug. 30, 1999; Order
No. 3181-2010, 75 FR 56250, Sept. 15, 2010; Order No. 3702-2016, 81 FR 53240, Aug. 11,
2016; Order No. 3779-2016, 81 FR 87378, Dec. 2, 2016, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U.S.C. 12186(b), 12205a.
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Notes of Decisions (735)
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