MEMORANDUM
TO:

Sharon Rollins

FROM:
Sid Hemsley, Senior Law Consultant

DATE:

May 20, 2008

RE:

The Right of Cities to Monopolize Garbage Services


The City has the following questions:

1.  Do most cities allow independent contractors to contract privately for commercial solid waste services?

2.  Can the city exclude private solid waste collection vendors from operating inside city limits?  

You accurately addressed the first question in your Memorandum to me of March 26, 2008.

The answer to the second question is that the City probably has the authority to monopolize solid waste collection services, provided it can get by the barrier of the Sherman Anti-Trust Act. That is still a formidable barrier.  States are immune from Sherman Anti-Trust actions, but municipalities are not. But they can cloak themselves in the state’s immunity if there is a state statutory scheme(possibly only a city charter provision(under which a municipal monopoly on solid waste is “foreseeable,” and if there is some measure of “state supervision” of the city’s solid waste collection program.  Unfortunately, Tennessee has no such statutory scheme, and the City Charter is silent on the city’s authority to collect and transport solid waste. 

But some of the sting of the Sherman Anti-Trust Act is mitigated by the Local Government Anti-Trust Act.  The latter Act immunizes local governments and local government officials from an award of damages, interest on damages, attorney’s fees and costs in such suits, although the plaintiff is probably entitled to equitable relief under that Act.  For that reason, a Sherman Anti-Trust Act suit against a local government is not as attractive an option as it otherwise might be.   

Any proposed monopoly is also subject to existing contracts between solid waste collection providers and their customers (although the city can compete with those providers even where there are such contracts) and any franchise that the city may have granted to private solid waste providers. 

I will analyze only Question 2.   But in doing so, I will try to cover every question that has arisen in objection to municipal solid waste collection monopolies. For that reason, I will go into considerable detail in some of the cases because they consider a number of claims that can be made against such monopolies.


Analysis of Question 2   
Is a municipal monopoly on solid waste collection and disposal a violation of the Commerce Clause of the U.S. Constitution?  
Over the past several years, a threshold question relating to a municipal monopoly on solid waste collection and disposal is whether the monopoly violates the Commerce Clause of the U.S. Constitution.  In a letter I wrote in 2006, I opined that a city could probably hold a monopoly on both residential and commercial garbage collection inside the city without running afoul of the Commerce Clause.  I cited several U.S. Sixth Circuit Court of Appeals cases, one of which was National Solid Waste Management Association v. Daviess County, Kentucky, 434 F.3d 898 (2006). However, that case was appealed to the U.S. Supreme Court, and in 2007, which remanded that case to the Sixth Circuit for its reconsideration in light of the Supreme Court’s recent decision in United Haulers Association, Inc. v.  Oneida-Herkimer Solid Waste Management Authority, 127 S.Ct. 1786 (2007).  The Supreme Court’s decision in that case further supports the conclusion in my 2006 letter that the Commerce Clause is not a barrier to a municipal monopoly in garbage collection.      

The issue in United Haulers, was a flow control ordinance.  In fact, most garbage collection and disposal ordinance cases at the federal court level over the past several years have involved flow control ordinances.  But following the U.S. Supreme Court case of C &A Carbone, Inc. v. Clarkston, 511 U.S. 383 (1994), the law has been utterly confusing on what circumstances will trigger the Commerce Clause in garbage collection and disposal cases.  The U.S. Supreme Court appears to have cleared up some of that confusion in United Haulers Association, and in the process appears to have made it clear that generally solid waste collection is a state and local issue.  

In United Haulers Association, the plaintiffs, a group of solid waste management companies and the association that represented it, sued the defendant, the state-created Oneida-Herkimer Solid Waste Management Authority, alleging that the flow control ordinances the counties passed violated the dormant Commerce Clause.  Those flow control ordinances required the private garbage haulers to obtain permits to collect solid waste in the counties and to deliver the solid waste to the Authority’s disposal sites. The plaintiffs relied on C & A Carbone, Inc., in which the U.S. Supreme Court had held that a similar flow control ordinance violated the dormant Commence Clause.  They argued that under the flow control ordinances they were paying tipping fees of $86 per ton, and without the flow control ordinance they could dispose of the solid waste for $37-$55 per ton, including transportation.  

But the U.S. Supreme Court held that Carbone did not control the flow control ordinance in this case, holding that “The Flow control ordinance in this case benefits a clearly public facility ...we decide that such flow control ordinances do not discriminate against interstate commerce for the purposes of the dormant Commerce Clause.” [At 1795] [Emphasis is mine.]:

“Flow control” ordinances require trash haulers to deliver solid waste to a particular waste processing facility.  In Carbone [citation omitted by me] this Court struck down under the Commerce Clause a flow control ordinance that forced haulers to deliver waste to a particular private [court’s emphasis] processing facility.  In this case, we face flow control ordinances quite similar to the one invalidated in Carbone.  The only salient difference is that the laws at issue here require haulers to bring waste to facilities owned and operated by a state-created public benefit corporation. We find that difference constitutionally significant.  Disposing of trash has been a traditional government activity for years, and laws that favor the government in such areas(but treat very private business, whether in-state or out-of-state exactly the same(do not discriminate against interstate commerce for purposes of the Commerce Clause. Applying the Commerce Clause test reserved for regulations that do not discriminate against interstate commerce, we uphold these ordinances because any incidental burden they may have on interstate commerce does not outweigh the benefits they confer on the citizens of Oneida and Herkimer Counties. [At 1790]  

“Compelling reasons” justified the different treatment of laws favoring government, and laws favoring private business, continued the Court.  Private business and government were different, with special responsibilities resting on states and local governments under their police powers to protect the health, safety, and welfare of their citizens.  “Given these differences,” reasoned the Court: 

it does not make sense to regard laws favoring local government and laws favoring private industry with equal skepticism.  As our local-processing cases demonstrate, when a law favors in-state business over out-of-state competition, rigorous scrutiny is appropriate because the law is often the product of (simple economic protectionism. [Citations omitted by me.] Law favoring local government, by contrast, may be directed toward any number of legitimate goals unrelated to protectionism.  Here the flow control ordinances enable the Counties to pursue particular policies with respect to the handling and treatment of waste generated in the Counties, while allocating the costs of those policies on citizens and businesses according to the volume of waste they generate. [At 1795-96]

The Court elaborated on the role of local government in solid waste collection and disposal:

We should be hesitant to interfere with the Counties’ efforts under the guise of the Commerce Clause because “[w]aste disposal is typically and traditionally a local government function.” 261 F.3d at 264 (case below) (Calabresi, J. concurring); see USA Recycling, Inc. v. Town of Babylon, 66 F.3d 1272, 1275 (C.A.2 1995) (“For ninety years it has been settled law that garbage collection and disposal is a core function of local government in the United States.” [Citations omitted] Congress itself has recognized local government’s vital role in waste management, making clear that “collection and disposal of solid wastes should continue to be primarily the function of State, regional, and local agencies.”  Resource Conservation and Recovery Act of 1976, 19 State. 27907, 42 U.S.C. ( 6901(a)(4).  The policy of the State of New York favors “displacing” competition with regulation or “monopoly control” in this area.  N.Y. Pub. Auth. Law Ann. (2049-tt(3) We may or may not agree with that approach, but nothing in the Commerce Clause vests the responsibility for that policy judgment in the Federal Judiciary. [At 1796]

The Commerce Clause has a limited function in solid waste collection and disposal, said the Court:

The contrary approach of treating public and private entities the same under the dormant Commerce Clause would lead to unprecedented and unbounded interference by the courts with state and local government.  The dormant Commerce Clause is not a roving license for federal courts to decide what activities are appropriate for state and local government to undertake, and what activities must be the province of private market competition.  In this case, the citizens of Oneida and Herkmer Counties have chosen the government to provide waste management services, with a limited role for the private sector in arranging for transport of waste from the curb to the public facilities.  The citizens could have left the entire matter for the private sector, in which case any regulation they undertook would not discriminate against interstate commerce.  But was also open to them to vest responsibility for the matter with their government and to adopt flow control ordinances to support the government effort.  It is not the office of the Commerce Clause to control the decision of the voters on whether government or the private sector should provide waste management services.  “The Commerce Clause significantly limits the ability of States and localities to regulate or otherwise burden the flow of interstate commerce but it does not elevate free trade above all other values.” [At 1796]   [Citation omitted] 

Although United Haulers Association involves a flow control ordinance, and a city monopoly on the collection and disposal of solid waste would not necessarily include a flow control ordinance, that case still stands for the proposition that state and local governments are generally responsible for those functions, and that generally the Commerce Clause will not come into play where only the government controls those functions. 

However, a particular garbage collection and disposal scheme may have problems with other federal and state constitutional and statutory requirements, such as Equal Protection and the Sherman Anti-Trust Act, Equal Protection.  We will consider those problems below.   

Is a municipal monopoly on solid waste collection a violation of the Sherman Anti-Trust Act?

Given what the U.S. Supreme Court said in United Waste Haulers Association, above, about the solid waste collection traditionally being a state and local government function, it would seem logical that the Sherman Anti-Trust Act has a limited application to state and local governments. Indeed, that Act does not apply to state governments, but has been held to apply to municipal governments, because, unlike states, they are not sovereign entities. [See Lafayette v. Louisiana Power Co., 435 U.S. 389 (1978), and Community Communications Co., Inc. v. City of Boulder, 455 U.S. 40 (1982).  However, the same court held in Town of Hallie v. City of Eau Claire, 105 S.Ct. 1713 (1985), that a municipality can cloak itself in the state’s immunity from the Sherman Anti-Trust Act by demonstrating that its anti-competitive activity was authorized by the state “pursuant to state policy to displace competition with regulation or monopoly public service.” 

Donna Leydorf’s 1999 memorandum mirrors almost exactly earlier research and writing I had done on this question in 1993 (both of which are attached), but hers also contains an important 1984 Sixth Circuit Court of Appeals case, which is particularly important because Tennessee is in the Sixth Circuit and it cases apply to Tennessee.  Her memorandum is also still relatively current.  I have updated her research, and will analyze those cases that appear to be particularly pertinent to the State of Tennessee, and to the City’s question.  

In the U.S. Sixth Circuit case of Hybud Equipment Corp. v. City of Akron, 742 F.2d 949 (1984), cert. denied by U.S. Supreme court, 471 U.S. 1004, (1985), the City of Akron faced the serious problem of running out of landfill space.  It sought to solve that problem with a monopolistic arrangement that was far more complicated than is likely to be the case in the City’s purposed monopoly.  But Hybud Equipment Corporation, as updated by more recent cases, still reflects the rules in the Sixth Circuit on municipal solid waste collection monopolies, and is a good exercise for outlining and applying the rules governing municipal immunity (or the lack of it) under the Sherman Anti-Trust Act. 

 The City of Akron’s solution to its solid waste disposal problem was the construction of a “Recycle Energy System” (“REC”) at which the city’s solid waste would be burned to generate steam.  Financing problems for the REC were solved when the city contracted with the Ohio Water Development agency (“OWDA”) which agreed to finance the system with revenue bonds, in exchange for which the city had to enter into an agreement with the OWDA to compel the delivery of all solid waste generated in the city to the RES, which it supported with what was essentially a flow control ordinance that required all the city’s solid waste to be brought to the REC for disposal. In deciding that the arrangement was “state action” sufficient to cloak the City of Akron in Ohio’s state immunity under the Sherman Anti-Trust Act, the Court discussed at length the development of the state action doctrine, in which course it politely acknowledged that the law on that doctrine was a muddled mess.  

The state action doctrine, said the Court went back to Parker v. Brown, 317 U.S. 341 (1943), in which the U.S. Supreme Court had declared that “nothing in the language of the Sherman Act or in its history ...  Suggests that its purpose was to restrain a state or its officers or agents from activities directed by its legislature.” [At 317 U.S. 350-51]   The Court then traveled through:   
 - City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978), in which the U.S. Supreme Court  held that municipalities were not exempt from the Sherman Anti-Trust Act, except where the municipal monopolistic actions in question were done “pursuant to state policy to displace competition with regulation or monopoly public service.” [At 435 U.S. 413] 

- Community Communications Co. Inc. v. City of Boulder, 455 U.S. 40 (1982), in which the U.S. Supreme Court held that a municipality “could partake of the Parker exception only to the extent that they acted pursuant to a clearly articulated and affirmatively expressed state policy.” [At 455 U.S.54]    The city argued that it was excepted by virtue of the home rule powers granted it under the Colorado State Constitution.  That was not good enough, said the High Court.  The grant of those powers reflected the state’s position of “mere neutrality,” and “A state that allows its municipalities to do as they please can hardly be said to have contemplated the specific anticompetitive action for which municipal liability is sought.” [At 445 U.S. 55]  

The U.S. Sixth Circuit declared that:

The Boulder decision clarified the basis of municipal immunity.  Whether a city is entitled to the Parker exemption depends not upon the proprietary character of the city’s action or whether the action is within the general powers delegated to the city by the state.  Immunity would attach only if the measures were taken pursuant to a “clearly articulated and affirmatively expressed” state policy.  Left unresolved, however, were related issues of critical importance. The Court reserved the question of whether a city’s actions must also satisfy the test of “active state supervision.” Further, although it is clear that home rule powers alone are insufficient, the Court did not describe what degree of specific statutory authorization is necessary to invoke the exemption. [At 956]   [Emphasis is mine]  

It was those two questions that the Sixth Circuit undertook to resolve in Hybud Equipment Corp. v. City of Aaron.  I will address those questions in reverse order, as did the Court: 

1.  What degree of statutory authorization is necessary to invoke the exception of the municipality from the Sherman Anti-Trust Act?

The Court declared that there was a “critical ambiguity” in Lafayette and Boulder:  

In those decisions the Court left unclear the degree of specificity in state law necessary to satisfy the standard applied to a nonsovereign state representative.  A municipality, the plurality held in Lafayette, is not necessarily required “to point to a specific detailed legislative authorization before it properly asserts a Parker defense.”  However, there must be evidence that the state (authorized or directed a given municipality to act as it did. [435 U.S. at 414]  It is clear, however, that merely having the legal authority to engage in the challenged activities is insufficient.  The municipalities in Lafayette were authorized by state law to own and operate utilities, but this power standing alone did not protect the allegedly anticompetitive actions of those utilities.  Likewise, the City of Boulder was empowered under state home-rule provisions to take actions that were attacked under the antitrust laws.  The city’s power “to do as [it] please[s],” however, demonstrate only a “neutral” state policy regarding the ways and means the city chose to exert its power.  455 U.S. at 55. [At 959] [Emphasis is mine.]

The statutes governing the OWDA did not meet the requirement of a clear and affirmative state policy, decided the Court.  Its powers were expressly limited to the promotion of safe waste disposal systems, but in the exercise of those powers, it was restricted to financing of waste treatment systems.  OWDA had no independent authority, and could not enforce the restrictive flow control agreement without the regulatory power of the City of Akron.  For that reason, concluded the Court, “OWDA’s participation in a private scheme to monopolize a waste disposal system would not be entitled to the Parker exemption.” [At 961.]

But while the statutes governing the OWDA did not meet the requirement of an affirmative state policy, under Ohio Law, the Court said, “municipalities are expressly authorized to regulate the disposal of solid waste and construct facilities for the disposal of waste.” This authority is granted by statute and not merely claimed by virtue of constitutional home rule powers as in Boulder.  In Footnote 16, the Court cited the applicable Ohio statutes:

- Ohio Rev. Code Ann. ( 715.43:

Any municipal corporation may provide for the collection and disposition of sewerage, garbage, ashes, animal and vegetable refuse, dead animals, and animal offal, and may establish, maintain, and regulate plants for the disposal thereof.

- Ohio Rev. Code Ann. ( 717.01:

Each municipal corporation may:

(c) Erect a crematory or provide other means for disposing of garbage or refuse, and erect public comfort stations...

OWDA was empowered by state statute contract with municipalities and other governmental agencies to carry out state policy, which was reflected in the above Ohio statutes. 

For those reasons, said the Court:

We find that the [flow control] ordinance and agreement under challenge bear a reasonable relationship to the state policy promoted by OWDA and the express powers delegated to OWDA and Akron.  The ordinance is limited in scope to the collection and disposal of solid waste, and its promulgation was an essential element of a plan to carry out OWDA’s statutory mandate.  OWDA’s reliance on the statutory authority of a municipality to regulate-even by monopoly-the disposal of refuse was a foreseeable result of the legislative grant of power to contract with municipalities... [At 961-62]

2.  Did there have to be “state supervision” of the Akron solid waste flow control ordinance? 

The Court did not squarely answer this question, reiterating its position that the U.S. Supreme Court had not decided whether a municipal ordinance that met the “clear articulation and affirmative expression” standard also required state supervision before it was entitled to the Sherman Anti-Trust Act exemption.  But the Court declared that “The several circuits that have considered this issue have held that active state supervision is not necessary where the challenge activity is within a traditional function of a municipality.” [Case citations omitted by me.] If that is the rule, the U.S. Supreme Court case of United Haulers Association, considered at length in the above section on the application of the Commerce Clause to municipal solid waste monopolies, is also important in the anti-trust contest.  Recall that in that case the High Court clearly put solid waste collection in the category of a traditionally a state and local government function.  But the Sixth Circuit hedged its bet on whether the “traditional function of a municipality” test applied in the Sixth Circuit, declaring that:

We believe that it is unnecessary and inappropriate in this case to establish strict rules setting forth the circumstances requiring rigorous application of the test of state supervision.  Where a suit challenges the particular exercise of state power, the court should consider the nature and extent of supervision by the state as part of the general inquiry into whether the challenged actions are those of the state as sovereign. [Citation omitted by me.] The court should give close scrutiny to the existence of supervision where the circumstances indicate the possibility of an improper exercise of that power. [At 964]  [Citation omitted by me.] 

With respect to the City of Akron’s agreement and ordinance for solid waste flow control to the RES, the Court declared that the participation of the OWDA in the agreement and the operation of the RES “satisfies the concerns underlying the test of active state participation.” [At 964] OWDA’s participation insures that the exclusive rights granted to the RES were designed to meet the legislative goals in its statutory mandate, and the agreement required periodic reporting to the OWDA and authorized the OWDA to assume responsibility for operation of the RES should Akron fail to meet its obligations under the agreement.  OWDA’s interest and duty to protect the bond holders was an important safeguard against abuses.  

As I said above, the kind of monopoly about which the City is thinking probably does not involve the complicated set of circumstances found in Hybud Equipment Corp.  But that case reflects the rules governing the application of the Sherman Anti-Trust Act in the Sixth Circuit. However, the Sixth Circuit in Michigan Paytel Joint Venture v. City of Detroit, 287 F.3d 527 (2002), restated the rules pertaining to municipal anti-trust liability since Hybud.    

In Boulder, the Supreme Court adopted in the context of municipal action the two-prong test for antitrust immunity that a plurality of the Court had announced in Lafayette.  Boulder, 455 U.S. at 51.... [Citations omitted by court] Under this test, municipalities are exempt from antitrust laws if they can establish (1) a “clearly articulated and affirmatively expressed” state policy to authorize anticompetitive conduct and (2) “active [ ] supervis[ion]” by the state itself.  Lafayette, 435 U.S. at 410...  Three years after Boulder, the Hallie Court held that a municipality was required to show only that a clearly articulated state policy authorized it to engage in anticompetitive conduct.  Hallie, 471 U.S. at 46 ....  (noting that the “requirement of active state supervision serves essentially an evidentially function.”) .... The Parker exemption applies as long as the suppression of competition is the foreseeable or logical result of what the state authorizes.  Id at 42;, ... see also City of Columbia v. Omini Outdoor Adver., Inc., 499 U.S. 365 ... (1991). [

At 534]  [Emphasis is mine.]

Michigan Paytel Joint Venture does not appear to change the rules in the Sixth Circuit governing municipal immunity from anti-trust actions announced in Hybud. Equipment Corp     

Do the Tennessee general statutes, or the City’s charter, governing solid waste collection and transportation, reflect a “clearly articulated and affirmatively expressed” state policy that supports a municipal monopoly in solid waste collection?  Both may 1993 research, and Donna Leydorf’s 1999 research, suggest that municipalities in Tennessee have a problem trying to make a case that they are cloaked in the state’s immunity from the Sherman Anti-Trust Act, for two reasons.  That same problem, for the same two reasons, still exists today:  

First, some municipalities do not have charter provisions authorizing the municipality at issue to hold a monopoly on solid waste collection, or to grant exclusive franchises for solid waste collection (which charter provision presupposes a municipality has the right to monopolize solid waste collection, including by the grant of an exclusive franchise).  The City is in that position.  I have carefully reviewed the city’s charter, and nothing therein speaks about the powers the city has over solid waste collection.  I can find no case in which any court has ever addressed the question of whether a city charter provision reflects a sufficient state statutory scheme that would satisfy the “clearly articulated and affirmatively expressed” state policy that would make a municipal solid waste collection monopoly “foreseeable,” but there is no question but that I would feel far more comfortable with a city monopoly over solid waste collection if the city had an appropriate charter provision in this area.  The City should consider a charter change that takes care of the absence of such a provision in its charter.
Second, some states have solid waste statutory schemes that quite clearly point to a state policy that expressly reflects an intention that municipalities monopolize solid waste collection services, or that leads to that outcome.  However, while Tennessee Code Annotated, Title 68, contains a broad range of solid waste regulations, many of which speak of municipal participation in solid waste planning and management decisions, it is not as readily apparent as it is in some other states that those regulations contemplate municipal monopolies in solid waste collection and transportation, or that leads to that outcome, except in limited areas that I will discuss below.  Indeed, Tennessee Code Annotated, ( 68-211-104 makes it illegal “[t]o transport, process or dispose of solid waste in violation of this chapter, the rules and regulations established under the provisions of this chapter or in violation of the orders of the commissioner or board,” but Tennessee Code Annotated, Chapter 2, and the provisions of the Tennessee Administrative Code dealing with solid waste contain few rules governing the actual collection and transportation of solid waste, except for hazardous waste; most of those statutes and regulations deal with solid waste disposal facilities including landfills.

Presumably, a municipality would have the authority to create a solid waste flow control monopoly under Tennessee Code Annotated, Title 68, Chapter 5, which gives municipalities broad authority to establish resource and energy recovery facilities.  Such a monopoly would probably be justified for reasons similar to the ones that supported the flow control monopoly in Hybud, above, but I doubt that is the kind of general solid waste monopoly the City has in mind.   

Probably most damaging to the proposition that a municipality can impose a monopoly on general solid waste collection and transportation is Tennessee Code Annotated, Title 68, Chapter 6, entitled the “Tennessee Solid Waste Planning and Recovery Act.”  Tennessee Code Annotated, ( 68-211-602 appears to direct that Act primarily toward reducing the solid waste that hits landfills or incineration facilities, including by the use of recycling.  But subsection (c) of the same statute says:

The general assembly therefore declares that to protect the public health and welfare from the short-term and long-term dangers of transportation, processing, treatment, storage and disposal of solid waste, it is advisable to develop a regional planning process to facilitate the safe and responsible disposal of such waste.  The general assembly further declares that much planning should promote the use of private enterprise whenever feasible, to accomplish the objectives of an effective, comprehensive solid waste management plan which will facilitate economic and industrial development through the improvement of the solid waste infrastructure.

That regional planning process, and the objectives the General Assembly have attached to it in Tennessee Code Annotated, ( 68-211-602, appear to apply to general solid waste collection and transportation, and one of the objectives that statute states is to “promote the use of private enterprise” presumably from collection to disposal at a landfill or other solid waste disposal facility.    

The Solid Waste Management Act of 1991 found in Tennessee Code Annotated, Title 68, Chapter 2, Part 8, speaks about the responsibility of “municipalities” for solid waste, but for the most part, the “municipality” in the context of that Act is the county.  Indeed, the Tennessee State Rules and Regulations adopted by the state governing non-hazardous waste are geared toward solid waste storage and disposal facilities and convenience centers; surprisingly, none of them address municipal solid waste collection and transportation. [See Tennessee Administrative Code 1200-1 et seq., especially 1200-1-7.] Tennessee Code Annotated, Title 7, Chapter 58, also contains a resource recovery and solid waste disposal statutory scheme.  But like Tennessee Code Annotated, Title 68, Chapter 2, Part 8, it is geared toward “Approved Systems,” which are defined in that statutory scheme as solid waste  disposal facilities that have as their purpose “the creation and recovery of energy from solid waste....”  Nothing in this statutory scheme relates to solid waste collection and transportation, except that operators of “Approved Systems” and cities and counties that collect solid waste are authorized to contract with one another for the delivery of solid waste.  

 There is no doubt that it was the intention of the Solid Waste Management Act of 1991, to replace the fragmented solid waste management system in Tennessee with a state-regulated system.  Tennessee Code Annotated, ( 68-211-803(a) says:

It is declared to be the policy of this state in furtherance of its responsibility to protect the public health, safety and well-being of its citizens and to protect and enhance the quality of the environment, to institute and maintain a comprehensive, integrated, statewide program for solid waste management, which will assure that solid waste facilities, whether publically or privately operated, do not adversely affect the environment by reason of their  location, design,  method of operation or other means and which, to the extent feasible and practical, makes maximum utilization of the resources contained in solid waste. 

Tennessee Code Annotated, ( 68-211-815 also requires that the municipality’s [county’s] solid waste plan be consistent with the state’s solid waste plan:     

Each plan and revised plan submitted by a municipal solid waste region pursuant to this part shall be consistent with the state solid waste plan, with the provisions of this part, with all other applicable provisions of law and with any regulation promulgated by the department.

Tennessee Code Annotated, ( 68-211-814 requires that the municipality’s [county’s] solid waste plan receive state approval:

(a)(1) Each region shall submit its plan to the department of environment and conservation by July 1, 1994.  The plan shall be formulated in strict compliance with ( 68-211-815.  After receiving a plan, the department shall approve or disapprove the plan within ninety (90) days.  The department shall approve the plan if it adequately addresses each element required by ( 68-211-815.  If a plan is disapproved, the department shall state in detail the reasons for such disapproval.  The region shall review any disapproved plan and shall resubmit a plan which corrects all deficiencies to the department within sixty (60) days of receiving the letter of disapproval.  

(2) The plan may be revised at any time to reflect subsequent developments in the region. Each revised plan shall be submitted to, reviewed by and approved or disapproved by the department of environment and conversation in the same manner as the initial plan .....   
  







Other provisions of the Solid Waste Management Act of 1991 envision municipal waste collection systems as part of that state-regulated system.  Tennessee Code Annotated, ( 68-211-835(g)(1), authorizes municipalities as well as counties to impose solid waste disposal fees with which municipalities or counties can establish solid waste collection services, in the following language:  

In addition to any power authorized by title 5, a county, municipality or solid waste authority is authorized to impose and collect a solid waste disposal fee. Funds generated from such fees may only be used to establish and maintain solid waste collection and disposal services, including but not limited to convenience centers....  

Tennessee Code Annotated, ( 68-211-851 contemplates municipal garbage systems in the state’s solid waste plan, in the following language:

Each county shall ensure that one (1) or more municipal solid waste collection and disposal systems are available to meet the needs of the residents of the county.  Such systems shall complement and supplement those provided by any municipality.  The minimum level of services that the county shall assure is a system consisting of a network of convenience centers throughout the county.  Unless a higher level of service, such as household garbage pickup, is available to residents, a county shall provide directly, by contract, or through a solid waste authority, convenience centers....

Arguably, municipal monopolies in solid waste services are obliquely contemplated in Tennessee Code Annotated, ( 68-211-854, which says:

No provision of this part shall prohibit a county, municipality or solid waste authority from contracting with a private individual or entity for the provision or collection or recycling services in a county municipality or solid waste authority.  

But it is difficult to read those statutes separately, or together, as a “clearly articulated and affirmatively expressed” state policy supporting a municipal monopoly over solid waste collection and transportation.  At most those statutes appear to reflect “permissive authority” on the part of Tennessee municipalities to collect and transport solid waste.  As we saw above, permissive authority is not enough to create municipalities’’ exemption from the Sherman Anti-Trust Act. 

It seems logical under Hybud, above, that some regional solid waste plans required by the Solid Waste Management  Act of 1991 could expressly provide for a solid waste monopoly on the part of a city or county, or that such a monopoly would be a foreseeable consequence of some provision contained in the solid waste plan. If that is so, presumably that municipal or county solid waste collection monopoly would reflect a “clearly articulated and affirmatively expressed” state policy supporting that monopoly.  In some U.S. Circuit Courts of Appeal, such a monopoly would also meet the “active state supervision” test as well because solid waste collection is clearly a traditionally local issue, but as noted above (and will be noted again below), “the active state supervision test” is not necessarily satisfied by the “traditional local issue” standard in the Sixth Circuit.  Still, Tennessee Code Annotated, Title 68, Chapter 211, Part 2, calls for a regional solid waste plan.  For that reason, if that plan calls for a municipal monopoly on solid waste collection, arguably, both prongs of the Hybud Test would be met:  

- The consequence of that plan would reflect a “clearly articulated and affirmatively” expressed state policy because the municipal monopoly over solid waste would be foreseeable; 

- The regional solid waste board’s oversight of the plan would reflect active state supervision over the monopoly.  

But even where a municipal monopoly on solid waste collection was a part of the regional solid waste plan, it seems likely that the municipality’s monopolistic authority would be required to arise from general state law bestowing broad municipal solid waste collection authority on municipalities, or a charter provision bestowing such similar authority on the particular municipality in question.  At least that seems the safest view. I have not seen the county solid waste plan that applies to the City, but I would be surprised if the city’s part in it contemplates, directly or indirectly, a monopoly over solid waste collection in the city.     

The question of whether the State of New Mexico’s regulatory scheme governing solid waste collection by municipalities satisfied the municipal immunity tests under the Sherman Anti-Trust Act arose in Seay Brother, Inc. v. City of Albuquerque, 601 F. Supp. 1518 (N.M. 1985).  It is useful to measure that regulatory scheme against Tennessee’s regulatory scheme governing municipal solid waste collection.  In that case, the City of Albuquerque passed an ordinance monopolizing the collection and disposal of solid waste.  Seay Brothers challenged the ordinance on the ground that it violated the Sherman Anti-Trust Act. The City claimed “state action” anti-trust immunity, and pointed to the following New Mexico state laws giving municipalities certain authority in the area of solid waste collection and disposal:

- Section 3-48-2:  

A.  A municipality may by ordinance:  

A. Acquire and maintain refuse disposal areas or plants within or without the municipal boundary; 

B.  Enforce a general system of refuse collection and disposal;

*************************************************

D.  Compel the taking of refuse to designated areas....


- Section 3-48-3:

A. A municipality may, by ordinance, provide for the collection and disposal of refuse by:

(1) the municipality;

(2) contract;

(3) any other manner deemed suitable by the municipality;

B.  A municipality may appoint or contract with a refuse collector and prescribe the duties and compensation of a refuse collector.

C.  A municipality may require each person owning or controlling real property to pay a reasonable fee for the collection and disposal of re- (sic.)

D.  A municipality providing for the collection of refuse may require any person owning or controlling real property to pay the refuse collection fee whether or not the refuse collection services are used by the person owning or controlling the property. [At 1519-20]

The Court acknowledged that nothing in that statutory scheme expressly authorized New Mexico municipalities to hold a monopoly over solid waste collection, and [citing other cases, including Hybud, above], that permissive authority to operate a solid waste collection system would not rise to the level of a “clearly articulated state and affirmatively expressed” state policy supporting the ordinance.  But the Court concluded that: 

While not specifically articulated, the New Mexico’s Legislature’s intent to permit cities to displace competition may be inferred from a plain reading of these statutes.   Such a restraint on competition is a reasonable and foreseeable consequence of the authority granted to municipalities to collect the solid waste themselves.  This inference is further supported by the New Mexico Supreme Court’s interpretation of these statutes.  In City of Hobbs v. Cheport, Ltd. 76 NM 609, 613, 417 P.2d 210 (1966), the court held that “[t]he authority to enforce a general system under ( 14-23-3 N.M.S.A. 1953 (now N.M. State.Ann. ( 3-48-2), and the authority to establish health measures, is authority for the municipality to place garbage collection and disposal exclusively within itself.”  Thus, even though the statutes do not precisely address the question of whether Albuquerque could restrain trade, it may be inferred that the state legislature contemplated that the City’s actions might result in displacing competition.  The city’s monopolization of refuse collection and disposal, therefore, is pursuant to the legislature’s clear articulation and affirmative expression of state policy. [At 1522]  

It may be possible to get the Tennessee General Assembly to consider adopting such a statutory scheme outlining g municipal authority to collect and dispose of solid waste.  But the purpose of such legislation would be to support municipal monopolies in solid waste collection in order to satisfy the Sherman Anti-Trust Act, and that purpose may conflict with the General Assembly’s policy stated in Tennessee Code Annotated, ( 68-211-602, that “The general assembly further declares that such planning [under the Solid Waste Planning and Recovery Act] should promote the use of private enterprise whenever feasible...”  

But see the first paragraph in the next section, which relates to municipal immunity for damages for Sherman Anti-Trust Act violations, which reduces the attractiveness of many suits under that Act for reasons that will be obvious.  

Is a municipal monopoly on solid waste collection and disposal a “taking of property” or a civil rights violation under the U.S. and state constitutions?


None of the cases below involve a challenge to a municipal solid waste collections ordinance as a violation of the Commerce Clause or the Sherman Anti-Trust Act, although those challenges were plainly available when those cases were resolved.  The reason, at least with respect to the Sherman Anti-Trust Act, is probably that damages, attorney’s fees, etc., cannot be collected from municipalities under that Act.  Under the Local Government Anti-Trust Act found at 15 U.S.C. ( 35, “No damages, interest on damages, costs, or attorney’s fee may be recovered under section 4, 4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or 15c) from any local government, or official, or employee acting in an official capacity.” [See GF Gaming Corp. v. City of Black Hawk, 405 F.3d 876 (10th Cir. 1005), Avalon Carriage Service Inc. v. City of St. Augustine, 417 F.Supp.2d 1279 (M.D. Fla. 2006); McGuiure v. Ameritech Services, Inc.  253 F.Supp;2d 988 (S.D. Ohio2003).] However, plaintiffs are apparently entitled to equitable relief such as injunctive or declaratory relief.  Needless to say, the Local Government Anti-Trust Act makes antitrust cases against local governments less appealing than would otherwise be the case.   
In Huggins v. Metropolitan Government of Nashville and Davidson County, 885 S.W.2d 74 (Tenn. Ct. App. 1994), the plaintiffs operated a garbage collection service in certain parts of Metro. where no local government garbage collection service was provided.  However, Metro. annexed those areas, and began offering garbage collection in those annexed areas, which competed with the plaintiff’s service, but which was paid for by increased taxation.  The plaintiffs sued Metro., claiming that its provision of garbage service destroyed the plaintiff’s garbage collection service, that the “displacement” of their business violated their constitutional right, and that they had contracts with the customers, in which they had a property interest. The trial court dismissed all the plaintiff’s claims for failure to state a claim upon which relief could be granted.  On appeal, the plaintiffs made essentially two arguments, neither of which was based on the Commerce Clause of the U.S. Constitution or the Sherman Anti-Trust Act:   

First, that they were entitled to relief because the defendant Metro had  “taken their services” in violation of Article 1, Section 21 of the Tennessee Constitution.  

The Court of Appeals rejected this claim, declaring that Article 1, Section 21 of the Tennessee Constitution provides: “That no man’s particular services shall be demanded, or property taken, or applied to public use, without the consent of his representatives, or without just compensation being made therefore,” and reasoning that:  

There is no allegation in the complaint that plaintiff’s or any of their employees have been required by governmental authority to render “services” to the government or upon order of the government.  On the contrary, the entire burden of the complaint is that plaintiffs have been deprived of the opportunity to render services to the public from whom they have received compensation and realized a profit.

No constitutional or statutory provision is cited or known to this Court which provides for or justifies an action against a governmental unit for offering services in competition with private furnishers of the same service. [At 76]

The Court also declared that while the word “service” was sometimes used in reference to service businesses, such as trash collection service, that was not the intended meaning of the word “service” in Article 1, Section 21. (However, the Court was silent as to what the intended meaning of “service” was in the context of that provision)

Second, that the defendant Metro. “unreasonably” took the plaintiff’s” property.”  The crux of this argument, said the Court, was that “by collecting refuse without charge, defendant ‘took’ property of plaintiffs consisting of contracts between plaintiffs and their customers.”  

The Court of Appeals also rejected this claim, saying that the complaint mentioned the existence of contracts, “which are a species of property,” agreed the Court, but reasoning that the complaint didn’t allege “that the defendant in any way impaired the obligation of plaintiffs customers to continue to accept and pay for plaintiff’s services during the term of the contracts.” [At 77]    [Also see Crippen v. City of Cedar Rapids, 618 N.W.2d 562 (Iowa 2000), especially Section VII, Takings Claim, 571 et seq.]  

But the plaintiffs in their brief (but not in their complaint) argued that the defendant imposed a “garbage collection monopoly.”  However, the Court glanced off this argument by declaring that: “Although the practical effect of the action alleged in the complaint may well be the inability of the plaintiffs to operate at a profit, the complaint does not assert that the plaintiffs have been deprived of the legal right to operate their business in that area.”  What the city was doing in this case, said the Court, was competing with a private garbage collection business.  That action did not constitute a taking of property, concluded the Court. The Court contrasted that situation with the situation in  Coeur D’Alene Garbage Service v. City of Coeur D’Alene, 114 Idaho 588, 759 P.2d 879 (1988), in which the Idaho Supreme Court held that it was a taking of property requiring just compensation where the city entered into an exclusive contract with one waste hauler to collect waste inside the city, and by ordinance prohibited any other waste haulers from providing waste collection services in the city, and applied that ordinance against a waste hauler that had provided waste collection services in the county that were subsequently annexed by the city. 

But it is noteworthy that in 2003 the Idaho Supreme Court in Plummer v. City of Fruitland, 87 P.3d 297, upheld the action of the city in granting an exclusive waste collection franchise to a certain waste hauler after the plaintiffs had already started a waste collection service in the city. The Court reasoned that a state statute gave general powers to cities “to maintain and operate solid waste collection systems,” and that the grant of the exclusive garbage collection franchise in this case was an exercise of the city’s police powers that were not inconsistent with that statute.  Although that statute did not specifically authorize exclusive garbage collection franchises, it did not prohibit such franchises.  Presumably, under that statute, the city could have exercised its police powers by establishing its own garbage collection and disposal system and prohibited competing systems, rather than granting an exclusive garbage collection franchise.  

But Huggins does not directly answer the question of whether Metro. itself could have simply taken over the responsibility for garbage collection in the annexed areas as contracts between the private hauler and its customers expired, without a taking having occurred, but that appears the logical corollary of that case.  If the city could operate a competing garbage collection system in the territory in question, it is difficult to see why it could not have operated a monopoly on garbage collection service, provided that any legal contracts between the private waste hauler and its customers had expired, and provided the city had not granted to solid waste hauler a franchise that had not expired.    .    

A similar question arose in Bagford v. Ephrim City, 904 P.2d 1095 (Utah 1995).  There the Utah Supreme Court held that where a private garbage company holds a non-exclusive franchise to provide garbage service:

no taking occurs if the government operates a competing service within that service area.  “It is generally accepted that a governmental agency is not precluded from competing with its franchisee despite that the franchise is diminished or destroyed by such competition.” [Citation omitted.] If the governmental agency does not prohibit the private company from continuing to offer its services, there is no compensable taking. [Citing several cases, one of which was Huggins v. Metro Government, above.] [At 1100]     

This case differs from Huggins, above, to the extent that the city decided to take care of its garbage collection and disposal problems by entering into an exclusive franchise with one waste hauler.  The city also adopted an ordinance that imposed a garbage collection fee against all city residences whether or not they used the city’s garbage service (provided by the holder of the exclusive waste collection franchise).   Needless to say, virtually all of the city’s residences selected the city’s garbage services to avoid paying double for such services.  The Court’s response to that reality was that “It is clearly correct that the Bagfords were put at a severe, if not fatal, competitive disadvantage by the ordinance.  A private business’s competitive disadvantage in competing with a municipality does not, however, result in a taking of the private business property.” [At 1100]  [Citation omitted.]        

The Court held the exclusive franchise was good against competing waste haulers who had only oral contracts with their customers, which were terminable at the will of either party:

Absent an exclusive franchise or the equivalent thereof, no vested, legally enforceable interest arises, and consequently, there is no property that can provide the basis for compensation in an inverse condemnation proceedings. [Citation omitted by me.] In a similar vein, a mere expectation of a renewal of a lease is not a legal right that constitutes property subject to a “taking.”  And tenancies that are terminable at will do not establish a property interest subject to a “taking” that requires compensation. [Citations omitted.] Thus, a contract that is terminable at the will of either party does not by itself rise to a protectable property interest because the mere expectation of benefits under such a contract does not give the promisor a legally enforceable right against a promisee to provide future service and therefore does not by itself provide a basis for compensation for loss of future business.  [At 1099]   While contract rights are also a form of “private property,” not all contract rights rise to the level of a property interest cognizable under Article I, section 22 of the Utah Constitution. [At 1099]   

There appears no reason in this case why, if the city could grant an exclusive franchise to a particular waste hauler to collect garbage in the city, it could not have resolved its garbage collection and disposal problems by establishing a city garbage collection system and prohibiting  competing garbage collection systems.  In fact, as noted above, the Court repeatedly referred to the garbage collection system as the city’s system. 

The City’s exact question arose in Environmental Control, Inc. v. City of Santa Fe, 38 P.3d 891 (N.M. Ct. App. 2002).  In that case, the city divided solid waste into two classes:  Class I (residential),and Class II, (commercial).  The city reserved the collection of residential solid waste to itself, but allowed the commercial collection of some kinds of solid waste.  In 1984, the city decided to eliminate the commercial collection of solid waste.  That decision led to litigation between the plaintiff’s predecessor and the city, ending in 1989, with a settlement allowing the plaintiff’s predecessor to collect both classes of solid waste for four years.  In 1992, the plaintiff’s predecessor and the plaintiff merged.   Prior to the merger, the parties obtained approval for the merger as required by the settlement agreement.  At some time not clear in the case, the plaintiff stopped collecting Class I solid waste, but continued to collect Class II (commercial) solid waste.  In 1996, the city passed two ordinances relating to solid waste collection.  One of them was a revenue bond ordinance, the purpose of which is not stated in the case, but presumably it was to finance a solid waste collection service for commercial garbage.  The plaintiff inquired of the city as to the effect of the revenue bond ordinance on its future  right to collect commercial solid waste, and was told by the “city staff” that its right to collect commercial solid waste would not be affected.   

Several months later the city passed the second solid waste collection related ordinance, which eliminated the distinction between classes of garbage, “thereby,” in the Court’s words, “prohibiting private hauling of Class 2 garbage within the city.” [At 894]    The city gave no notice to the plaintiff of its intent to pass such an ordinance.  The plaintiff sued the city on a number of grounds:

Count I.  42 U.S. C. ( 1983 for civil rights violations; 

Count II.  Breach of contract;

Count III.  Breach of covenant of good faith and fair dealing;

Count IV.  Inverse condemnation;

Count V.  Estoppel;

The Court’s dismissed all of the plaintiff’s claims, discussing and resolving them on the basis of the settlement agreement entered into by the parties in 1989, as follows:

Counts I and IV (civil rights violations and inverse condemnation):   
The Court declared that the plaintiff made three basic constitutional claims in those two counts:  

- That the city took the plaintiff’s property, specifically the plaintiff’s customers and revenues they generate, without just compensation under U.S. Constitutional Amendments V, XIV, XV, and New Mexico Constitution, art. II. ( 20.

- In the alternative, that the city condemned its property, entitling the plaintiff to damages, under the New Mexico Constitution, art II, ( 20, and NMSA 1978, (( 42-8-1 to 29 (1907 as amended though 1975).  

- That the city violated the plaintiff’s substantive due process rights under the 14th Amendment of the U.S. Constitution on the ground that the solid waste ordinance that eliminated the plaintiff’s right to haul commercial solid waste was arbitrary and capricious and was an invalid exercise of the city’s police powers, and that the city violated the plaintiff’s procedural

due process rights under the 14th Amendment of the U.S. Constitution and New Mexico Constitution, art II, ( 18, in that the passage of that ordinance deprived it of its property without notice and an opportunity to be heard. 

The Court acknowledged that an interest in a business and the revenue that it generates can be property to which constitutional protections apply.  However, said the Court, the plaintiff’s right to continue operating his garbage collection business was dependent upon the settlement agreement, and that his right to continue to collect solid waste under that agreement expired in 1994.  After that time, said the Court, “ECI had no vested, legally enforceable interest to continue business,” reasoning that:

Because ECI’s right to continue its business after April 1994 was terminable at the option of the City, ECI possessed no enforceable legal right to perform garbage collection services indefinitely.  Therefore, the expectation that ECI could continue to collect garbage was not a right cognizable under the takings clause, inverse condemnation clause, or due process clause of either constitution. [Citations omitted by me.]   Having decided that ECI has no property interest protected by either the state or federal constitution, we need not reach ECI’s claims that its due process rights were substantively or procedurally violated.  Dismissal of Counts I and IV were proper. [At 896] 

Count II (Breach of contract):    

The plaintiff argued that there was an implied agreement between the parties that allowed the plaintiff to continue his garbage collection business, and that the city breached that implied agreement.  It theorized that the settlement provided for a “minimum” term of four years, the implication of which was that the contract would last longer than four years.  The Court rejected that argument, reasoning that the term “minimum” in the settlement did not make the contract ambiguous that under the settlement the plaintiff was “guaranteed a minimum of four years of garbage collection after which the City was free to establish limitations or continue to allow ECI to operate.” [At 896] The city, continued the Court, allowed the plaintiff to continue operation two years beyond the four year term of the settlement.  

The plaintiff also argued that the city’s assurance that the bond ordinance would not affect the plaintiff’s business operated a modification of the settlement agreement under which the city allowed the plaintiff to continue his garbage collection business at least until the expiration of the bond.   The Court rejected that argument, declaring that it was not the bond ordinance that affected the plaintiff’s business, but the subsequent ordinance that prohibited the plaintiff from further garbage collection in the city.  

Count IV (Breach of implied covenant of good faith and fair dealing): 
The plaintiff alleged that it was bad faith for the city to assure it that the bond ordinance would not affect its business, then a few months later to pass the solid waste ordinance that eliminated its right to conduct its solid waste collection business in the city, and for the failure of the city to give it individual notice of its intent to pass that ordinance.  

The Court rejected this claim, acknowledging that while the covenant of good faith and fair dealing applied to the settlement agreement, the plaintiff received all of its rights under that settlement: the right to operate for four years.  The Court declared that the covenant of good faith and fair dealing would not extend to give a party to a contract more rights than he had under the contract.  

Count V (Estoppel):
“Estoppel,” under New Mexico law, Said the Court, “is the preclusion by acts or conduct, from asserting a right ... to the detriment and prejudice of another, who, in reliance on such acts and conduct, has acted thereon.”  [At 898] The plaintiff alleged three acts by the city upon which it had detrimentally relied:  

[T]he assertion of the City staff that the bond ordinance would affect its continued collection of Class 2 garbage; the comments of Councillor Montano and his attempt to amend the Solid Waste Ordinance to allow ECI to continue its business; and the fact that in 1993, the City had approved the stock merger of Allied Waste Industries, Inc. [At 898]

But the plaintiff did not allege it had changed it position based on any of those acts by the city, declared the Court.  It was collecting Class 2 solid waste before the settlement agreement and it was collecting Class 2 solid waste after those acts on the part of the city had occurred.  Furthermore, declared the Court, estoppel is rarely applied against governmental entities, and then “only in exceptional circumstances where there is a shocking degree of aggravated and overreaching conduct or where right and justice demand it.” [At 898] [Citations omitted by me.]

The settlement agreement between the parties was the focal point of this case, but if we assume that there had been no settlement agreement, that the city had given the plaintiff advance notice of X period before taking over commercial waste collection in the city to accommodate the expiration of the contracts between the plaintiff and its customers, and that the plaintiff had no franchise from the city to use the city streets to collect solid waste, would this case have turned out any differently?  My guess is that it would have turned out the same.  

18

