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You have the following questions:

1.  What constitutes court costs where the charter or statute that authorizes court costs does not define that term or does not contain an item-by-item bill of court costs?  

2.  What constitutes “reasonable” court costs under the same circumstances?

Your question applies to your City, which wants to adopt an ordinance authorizing a $100 clerk’s fee.  A neighboring city has adopted an ordinance prescribing a $100 clerk’s fee to be imposed upon the discretion of the municipal judge.    

The answer to the City’s question can be found in ( 1-607 of the Municipal Code, which provides that, “In all cases heard and determined by him, the municipal judge shall tax in the bill of costs the same amounts and for the same items allowed for courts of general sessions for similar work in state cases.”  The schedule of items of costs that apply to courts of general sessions is found in Tennessee Code Annotated, ( 8-21-401.  The City is bound by its own ordinance, and can impose only those costs prescribed by that statute.  

However, the City derives its authority to levy court costs from its charter. The city is chartered under Private Acts 1901, Chapter 254, as amended through the 2002 session of the Tennessee General Assembly.  Section 5(15) of the charter authorizes the city “....to impose fines and forfeitures and penalties for breach of any ordinance....” Section 5(17) authorizes the city  “To prevent and punish by pecuniary penalties all breaches of the peace, noise, disturbances or disorderly assemblies in any street, house or place of the town, by day or night.”  Neither provision says anything about court costs.  But Section 5(25) establishes the office of town recorder, gives that office jurisdiction to hear ordinance violation cases, and provides that:
“He....shall receive such fees as may be prescribed by ordinance.”  Section 7 of the charter provides (That the said Board of Mayor and Aldermen, or the Recorder shall have the power to commit to the calaboose or work house provided by them any person or persons who may fail or refuse to pay any fine or costs imposed on him or her, or the violation of any of the laws or ordinances of said town, until said fine or costs have been fully  paid.

Section 8 of the charter also provides for the appeal of fines for municipal ordinance violations to the County Circuit Court and requires the appellee to give double security and bond for both the fine and costs.          

The City could amend ( 1-607 of its municipal code and prescribe a different scheme of court costs, which would regenerate the same two questions.  In addition, questions regarding the kinds and amounts of costs  that municipalities can impose have arisen in other cities, and such questions were also raised in the first conference of the Tennessee Municipal Judges Association in March.  For that reason, I will generally address  those questions.  It will be seen that the answers to those questions are not satisfying because they must be extracted from some general rules that are not very helpful in particular cases.    


Authority for Court Costs 

Court costs must be authorized by statute
It is the law in Tennessee (and most, if not all, other jurisdictions) that court costs must be authorized by statute. [See in particular, Mooneys v. State, 10 Tenn. 578 (1831); Railroad v. Boswell, 58 S.W. 117 (1900); McHenderson v. Anderson County, 58 S.W. 1016 (1900); State ex rel. Vance v. Dixie Portland Cement Co., 267 S.W. 595 (1924); Person v. Fletcher, 582 S.W.2d 765 (Tenn. Ct. App. 1979).] That rule is consistent with the rule generally in the United States.  In fact, Owen v. Stanley, 739 S.W.2d 782 (Tenn. App. 1987), suggests that the items of costs must be prescribed by statute.  In that case, in addition to the “normal costs” the trial court awarded Ms. Owen $9,501.24 in her costs in defending a will, including attorneys fees, discovery expenses, and maintenance costs on a house involved in the will dispute.  The Court held that the trial court had exceeded its authority on the award of costs, declaring that:  

At common law a party had no right to the payment of its costs, or its attorneys fees. [Citations omitted.] Thus, a court’s power to determine what items of expense will be considered costs and whether or not to award them to a litigant depends upon legislative enactment. [Citations omitted.]....There is no statute in this State requiring the losing party to pay the prevailing party’s attorneys fees as part of the costs....[At 788]  

Although Owen v. Stanley involved court costs where no statute authorized them, there appears no reason that the case does not apply to “normal costs.”
Statutory authority for municipal court costs in Tennessee
But that does not appear to be true with respect to municipal courts.  Tennessee Code Annotated, ( 8-21-401, “authorizes” all of the court clerks, including “clerks of city courts...” to collect the costs provided by that statute.  Some city charters and even municipal ordinances require city court costs to be collected according to the schedule laid out in that statute.  However, that statute is not the exclusive statute under which “corporation courts” can set court costs.  Until 1969, Tennessee Code Annotated, ( 6-202(16) authorized  municipalities to “impose and collect fines and forfeitures for breaches and violations of its ordinances.”  That statute was amended by Public Acts 1969, Chapter 200, to add the following sentence:  “Any city having a metropolitan form of government shall be authorized to impose and collect fines and forfeitures for breaches and violations of its ordinances and to impose reasonable court costs necessary to support the maintenance and operation of the various municipal courts.”  The Metropolitan government passed an ordinance imposing court costs on defendants who pleaded guilty or were convicted in the Metropolitan Court.  

In Doyle v. Metro Government of Nashville and Davidson County, 471 S.W.2d 371 (Tenn. 1971), the question was whether the addition of the above sentence by Public Acts 1969, Chapter 200, was local legislation requiring approval of 2/3 vote of the city’s governing body, or by a referendum, under Article XI, ( 9, of the Tennessee Constitution.  Holding that the legislation in question was general legislation to which Article XI, ( 9 did not apply, the Tennessee Supreme Court declared that:

The Legislature, by this provision, was delegating to corporate courts the authority to impose costs on defendants found guilty of ‘breaches and violations of its ordinances’ after the appropriate legislative body has approved the legislative act by proper resolution.  This court has held that it is well within the power of the legislature to specify the reach of the jurisdiction of the corporate courts in the exercising of their functions. [Citing Hill v. State ex rel. Phillips (1965), 216 Tenn. 503, 392 S.W.2d 950; Constitution, Article 6, ( 1] [Emphasis is mine]

NOTE: In 1991, a complete revision of the general law mayor-aldermanic charter was accomplished by Public Acts 1991, Chapter 154.  Because it was widely thought that the statutes contained in Tennessee Code Annotated, (( 6-1-2016-1-218, of which Tennessee Code Annotated ( 6-202(16) was a part, applied only to cities established under the general law mayor-aldermanic charter, those statutes were repealed by Public Acts 1991, Chapter 154.  However, Doyle v. Metro Government of Nashville and Davidson County, below had declared 20 years earlier that those statutes, including Tennessee Code Annotated, ( 6-202(16), were general statutes applying to all municipalities.  The repeal of Tennessee Code Annotated, ( 6-1-202(16) apparently requires each city in Tennessee to rely upon its own charter for authority to levy court costs.  
The “jurisdiction” the General Assembly gave to Metropolitan Nashville-Davidson County in that case apparently included the jurisdiction to set its own court costs. Doyle appears to support the conclusion that the General Assembly can by general law authorize all or a class of municipalities to set court costs, or can by private act individually authorize municipalities to set court costs.  The courts of municipalities are “Corporation courts.”   That is true even where the municipal court has concurrent jurisdiction. [Gregory v. City of Memphis, 6 S.W.2d 332 (1927); Phillips, cited above, State ex rel. Boone v. Torrence, 470 S.W.2d 356 (1971); State ex rel. Town of South Carthage v. Barrett, 840 S.W.2d 895 (Tenn. 1992).]

That case leads to the conclusion that in the absence of Tennessee Code Annotated, ( 55-30-303(b)(1), the sessions court would not have had the authority to waiver court costs, and seems to make it clear that judges do not have carte blanche to adjust or waiver costs, at least where a statute provides for their payment by a particular party or parties.

What are “Court Costs”?            
The Tennessee Supreme Court has several times declared that “Costs are the expenses incident to the conduct of a suit, either in its prosecution or defense, and such disbursements as are allowed by law, as fees to witnesses and officers of the court.” “ [Citing 1 Bov. Law Dict.]  [State v. Nance, 69 Tenn. 644 (1878); State Tax Cases, 80 Tenn. 744 (1884); Ex Parte Griffin, 13 S.W. 75 (1890); State v. Mitchell, 198 SW. 68 (1917).]” In distinguishing the difference between a litigation tax and a court cost, the Court in State v. Nance, above, declared that, “It [the litigation tax] is not a necessary expense incident to the suit.” [At 645] [Emphasis is mine.]

Arguably, there are two kinds of costs:  

- “expenses incident to the conduct of the suit.”
- “disbursements as are allowed by law, as fees to witnesses and officers of the court.” 

Indeed some courts have made that distinction, generally speaking of the first kind as the expenses of the suit or prosecution distributed among the parties, and of the latter kind the statutorily-prescribed fees that one or more of the parties pays to the court clerk, or other officers of the government.  But most of the cases on costs do not cut that fine a line, perhaps because generally the same rules appear to apply to both kinds.  

It is said in 65 ALR2d 854, Items of Costs of Prosecution For Which Defendant Can Be Held, that:

The costs which are properly chargeable have usually been said to be those “necessarily incurred” in the prosecution, and it has been further stated that such costs must bear a “true relation” to the actual expenses of the prosecution, and they do not include the general expense of maintaining the system of courts and the administration of justice, all of which is an ordinary burden of government. [At 861]   [Emphasis is mine.] 

The case that probably best analyzes and reflects the law in this area is Arnold v. Wyoming, 306 P.2d 368 (Wyo. 1957).  There a Wyoming statute provided that persons convicted of misdemeanors were required to pay “the costs of the prosecution,” but the statute did not define that phrase, or contain a schedule of items of costs.  The trial court imposed the costs for bailiff’s services, and the per diem and mileage of the jurors who heard the case and the jury panel from which the jury was selected.  The Wyoming Supreme Court reversed the trial court, declaring that the general rule that “Costs of prosecution do not include the general expense of maintaining a system of courts and administration of justice,” still left open the question  of what items of cost fell inside and outside that rule.  The Court’s attempt to answer that question is worth quoting at length:  

The United States Circuit Court of Appeals, Eighth Circuit, in Gleckman v. United States, 80 F.2d 394, 403, decided that jury fees, jury mileage, jury bailiffs’ fees and expenses are included among the general expenses of maintaining the system of courts and the administration of justice; that they are an ordinary burden of government and in the absence of a statute to the contrary, such items may not be taxed against a convicted defendant as costs of prosecution.  Other holds of the United States Courts are to the same effect.  See United States v. Wilson, C.C., 193 F. 1007; United States v. Murphy, D.C., 59 F.2d 734; United States v. Hoxie, 8 Alaska, 210, 222, 223.  The courts of several of our states have reached similar conclusions.  As early as 1885, the Supreme Court of Michigan in People v. Kennedy, 58 Mach. 372, 25 N.W. 318, 320, said: ‘We know of no authority in the circuit courts to add the per diem of jurymen to the fine and costs in a case like this.  It would be monstrous to establish a practice of punishing persons convicted of misdemeanors for demanding what the constitution of the state gives them:a trial by jury.’  In the later Michigan case of People v. Hope, 297 Mich. 115, 297 N.W. 206, 208, the above case was cited and the court observed, ‘But assessing costs against a defendant for a jury in a criminal case is not permissible under the laws of this State.  People v. Kennedy, 58 Mich. 372, 25 N.W. 318.  Every person charged with a criminal offense has a constitutional right to a trial by jury.  In the opinion written by Mr. Justice West in People v. Robinson, 253 Mich. 507, 235 N.W. 236, 237, he said: ‘* * * and costs are expenses incident to a prosecution, and not inclusive of any of the expenses of holding required terms of the circuit court.’  In State v. Morehalrt, 149 Minn. 432, 183 N.W. 690, this statement appears: ‘We infer that the bill of disbursements is largely made up of officers’ fees for summoning jurors and the fees of the jurors themselves.  If such is the fact, we have no hesitation in saying that such fees were not taxable against the defendant.  It has been the policy of the state to treat the expenses of criminal trials as county burdens.  (Matthews v. Board of Com’rs, 90 Minn. 348-352, 97 N.W. 101) * * *’ The Supreme Court in neighboring Colorado, Saunders v. People, 53 Colo. 241, 165 P. 781, 782, in disallowing the taxation of jury fees, mileage and per diem as well as sheriff’s fees and mileage, as proper costs of prosecution, said “In the next place, defendant did not ask for a jury; she did not want a jury; she did not want to be tried at all.  There would have been no jury summoned and no trial if she had had her desire.  The trial was forced upon her against her will by the prosecution, the Constitution gave her a right of trial by jury, and it was the duty of the county to furnish a jury in the manner provided by the Constitution and laws of the state. * * *” Later on the same court in McLean v. People, 66 Colo. 486, 180 P. 676, 680, held the lower court had erred in overruling defendant’s motion for retaxing costs because there had been included the jury fees, salary and expenses of the bailiffs, and the court thereby relieved the defendant from the payment of those items.  We believe the reasoning of these authorities is sound and just... [At 377-378]   

It is also said in Commonwealth v. Cutillo, 440 A.2d 607 (Pa.Super. 1982), that:  

In determining the taxability of specific costs of prosecution, the trial courts must carefully examine each case in toto.  Assessible costs are those which are necessary for prosecution when considered in light of the peculiar facts and circumstances of each case as done herein on review.  Those costs which fall within the ambit of usual services provided may not be taxed against a convicted defendant absent extraordinary circumstances....[At 609] [Emphasis is mine.]

But that case upheld as court costs the cost of guarding a prisoner hospitalized from wounds he received in the commission of several crimes, suggesting that the courts had over recent years adopted a more expansive view of what could be assessed as necessary court costs.  

Although the above annotation and cases deal with the costs of prosecution in criminal cases, ordinance violation cases are probably analogous to criminal cases with respect to court costs.  The Tennessee Supreme Court said in City of Chattanooga v. Davis, 54 S.W.3d (Tenn. 2000), that:

Since our decision in City of Chattanooga v. Myers, 787 S.W.2d 921 (Tenn. 1990), the law now appears settled that proceedings for a municipal ordinance violation are civil in nature, at least in terms of technical application and procedure and for pursuing avenues of appeal.  Outside technical procedure and appeal, however, substantial conflict may still be found as to the characterization of the substantive nature of the proceedings.  Indeed, depending upon the precise issue before the particular court, proceedings for a municipal ordinance violation have been described as “civil in character,” City of Memphis v. Smythe, 104 Tenn. 702, 703, 58 S.W. 215, 215 (1900); as “partaking more or less of a civil wrong.,” Hill v. State ex rel. Phillips, 216 Tenn. 503, 507, 392 S.W.2d 950, 952, (1965); as “partly criminal,” O’Haver v. Montgomery, 120 Tenn. 448, 460, 111 S.W. 449, 452 (1908); and as “criminal rather than civil in substance,” Metropolitan Gov’t v. Miles, 524 S.W.2d 656, 660 (Tenn. 1975).  

The Court went on to blur the distinction between the “civil” and the “criminal” character of municipal ordinance violations, pointing out that the United States Supreme Court had acknowledged that, “‘The notion of punishment, as we commonly understand it, cuts across the division between the civil and the criminal law.’” [At 261]   “Indeed,” said the Court:    

in the specific context of a “civil” proceedings for a municipal ordinance violation, this Court has held that the imposition of a pecuniary sanction triggers the protection of the double jeopardy clause to prevent a second “punishment” in the state courts for the same offense.  See Miles, 524 S.W.2d at 660. (“We hold that the imposition of a fine is punishment.”  (emphasis in original)) [At 261]    

Davis distinguished between those “punitive” fines to which Article VI, ( 14 of the Tennessee Constitution applied [The limitation to $50 of fines levied without a right to a jury trial] and those “remedial fines to which Article VI, ( 14 do not apply, but that distinction does not intercept the analogy between court costs in criminal and civil cases where the latter involves municipal ordinance violations.”  

The court costs of the state courts in Tennessee are minutely prescribed by the schedule contained in Tennessee Code Annotated, title 8, chapter 21.  That appears to have been the case for many decades under antecedent statutes. The same thing is true of most court costs in other jurisdictions.  For that reason, cases in Tennessee specifically, and most of the cases in other jurisdictions generally, on the question of what constitutes an allowable court costs center around the question of whether the cost is an item covered by statute.  But as far as I can determine, no Tennessee statute or case law provides much guidance on what constitutes a “court cost” in ordinance violation cases where, as in the case of many Tennessee municipalities, the charter authorizes court costs, but does not key them to any schedule of costs. In many such cities a flat court cost is adopted, or a court cost keyed to offenses rather than items of costs.   

But at least one Tennessee case, and a few cases from other jurisdictions,  involving the costs in both civil and criminal cases give some guidance on what are “court costs” when a statute provides for a cost, but does not define the term.  In McKee v. State, 142 Tenn. 173 (1919), a statute provided that every person convicted of a misdemeanor had to pay, in addition to other costs, a $5 “state expense fee” and a $5 “county expense fee.”  In upholding that fee, the Tennessee Supreme Court said:

It must be recognized and cannot be disputed, that the trial of every misdemeanor case involves an overhead expense to the state and county which cannot be accurately prorated among all the cases tried.  This overhead expense consists of several items, such as the per diem of grand jurors, the per diem of the sheriff and of the trial jurors, the salary of the judge, and other expenses, all of which must be borne by the State and County, and are incurred because of the commission of crimes and misdemeanors....As above stated, this overhead expense cannot be prorated with mathematical accuracy, the legislature can only approximate, and it is a reasonable approximation the two $5 fees are part of the costs of each successful prosecution for misdemeanor.  These sums are nominal, and no one can question their reasonableness....[At 181-82]  


State v. Montevallo Coal Mining Co., 29 Ala. App. 318, 197 So.82 (1940), even points to Tennessee law on this question.  There the Workmen’s Compensation Law provided that in case settlements the employer was required to pay a “cost of proceedings” charge of $2.  The trial court imposed that cost, and an additional state trial tax and a county library tax.  The two latter taxes were required by two separate statutes to be levied in “cases” heard by the circuit courts.  The Alabama Court of Appeals held that the plaintiff was required to pay all three charges, reasoning that the latter two charges, although collected like court costs, were not court costs, but taxes.  For that reason, they did not fall under the $2 limitation on court costs.  Here it distinguished costs and taxes:

As written by Judge Cooley in his excellent work on Taxation (Cooley on Taxation, 4th Edition, Vol. 1, p. 109, Sec. 33): “* * * if the object of the fee is to provide general revenue rather than to compensate the officers, and the amount of the fee has no relation to the value of the services, the fee is a tax.”  (Italics ours.)  In other words,” a charge fixed by statute for the service to be performed by an officer where the charge has no relation to the value of the services performed and where the amount collected eventually finds its way into the treasury of the branch of the government whose officer or officers collect the charge, is not a fee but a tax.” [Citing two Tennessee cases, Johnson v. State, 85 Tenn. 325, 2S.W. 802, and also State v. Davidson County, 96 Tenn. 178, 33 S.W. 924.] [At 33 S.W. 924, 33] 

The Alabama Supreme Court State v. Montevallo Coal Mining Co. 240 Ala. 73, 197 So. 87), agreed that the Alabama Court of Appeals, had “correctly decided” the case. 

In Ex Parte Carson, 159 S.W.2d 126 (1940), a defendant challenged a $1 court cost which, under a state law, went into a “County Law Library Fund.”  The Court held that the $1 court cost was not a legitimate cost, reasoning that:

On one side the courts take the view that the costs may be taxed as a proper item because the money is used in the establishment and maintenance of a law library which, it is stated, is a legitimate charge on the litigants.  We find ourselves unable to accept that view.  Such reasoning would lead into fields of expenditures which may as well include the cost of court houses, the automobiles which officers use to apprehend criminals and even the roads upon which they ride.  If something so remote as a law library may be properly charged to the litigant on the theory that it better prepares the courts and the attorneys for the performance of their duties, it occurs to us that we might as logically tax an item of cost for the education of such attorneys and judges and even the endowments of the schools which they attend....[At 127]  

Similarly, in Ex Parte Coffelt, 228 P.2d 199 (1951), the Criminal Court of Appeals of Oklahoma, struck down a $1 court cost that was dedicated to paying the expenses and salaries of parole officers, reasoning that, while there were few cases in this area:  

...the weight thereof and the better reasoned cases sustains the proposition that costs taxed in a criminal proceeding must bear a true relation to the expenses of the prosecution.  20 C.J.S., Costs, ( 453, page 694, reads as follows: ‘The term costs ordinarily includes only items connected with the actual presentation of testimony and the fees of specified officers, and the courts are reluctant to extend the term beyond its accepted meaning.’....And 20 C.J.S. Costs, ( 454, page 694, reads as follows: ‘Costs must bear a true relation to the expenses of the prosecution * * * [At 201]

The Court went on to cite other cases in support of that proposition:  

In People v. Wallace, 245 Mich. 310, 222 N.W. 689, 699, it was said: ‘The costs imposed must bear some reasonable relation to the expenses actually incurred in the prosecution.’
People v. Davis, 247 Mich. 672, 222 N.W. 671; People v. Robinson, 253 Mich. 507, 235 N.W. 236: ‘Costs are expenses incident to a prosecution, and not inclusive of any of the expenses of holding required terms of circuit court. * * *.’  

People v. Hope, 297 Mich.115, 297 N.W. 206, 208.  In City of Carterville v. Cardwell, 152 Mo. App. 32, 132 S.W. 745, 746, the Springfield Court of Appeals observed: ‘costs in criminal proceedings are those charges fixed by law which have been necessarily incurred in the prosecution of one charged with a public offense as compensation to the officers for their services. [At 201]  

Also see Ex Parte Miller, 263 P.2d 522 (1953), with respect to a court cost for a police pension fund.

It has also been said by a number of courts that court costs statutes are strictly construed, including cases from our sister states of Arkansas and Missouri. [Miller v. Ft. Smith, 254 S.W. 1068 (1923) (Arkansas); Re Murphy, 22 Mo. App. 476 (1886) (Missouri); State v. Faulkner, 292 P.2d 1045 (1956) (Wyoming).]  

The above cases are not advanced for the proposition that it is clear what court costs will pass legal muster in Tennessee (or anywhere else for that matter).  It is accurately  said in 65 ALR2d 854, above, that:

Although these general propositions have been applied by the cases herein in determining a defendant’s liability for costs under various circumstances or for specific fees and expenses, since such liability depends largely upon construction of local statutes, which vary widely in their terms, no useful general rules as to the propriety of particular charges can be stated. [At 45] 

Absent the guidance of a statute containing a relatively fixed schedule of costs it is extremely difficult to determine either the kind or amount of costs that will pass legal muster.  

Rather, the above cases are advanced for what appear to be several general propositions that apply to court costs:  

1.  Court costs are in derogation of the common law; for that reason, they  must be supported by a statute.  Many court cost statutes prescribe a schedule of court costs keyed to various law enforcement and judicial processes.  In Tennessee the statute can authorize a municipality to establish its own schedule of court costs.

Most municipalities in Tennessee have been given authority in their charters to impose court costs.  Many of those charters do not prescribe a schedule of costs for various item keyed to law enforcement and judicial processes.  The difficulty with many such charters is that the courts appear to accord far greater deference to statutes  keyed to such activities and processes than they do to the statutes that simply authorize court costs without specifying the conditions for imposing, and the amount of,  the costs.  Such statutes are strictly construed against the government.      

2.  Court costs must be incident to the prosecution.  

It appears that such costs must generally be incident to individual prosecutions, although the court cost statute or ordinance (where the municipality has the authority to set its own court costs) might permit at least some fixed costs to be imposed against all defendants.  Generally, court cost statutes that prescribe certain costs for various law enforcement and judicial processes are more effective in making such costs incident to individual prosecutions than are statutes or ordinances that impose lump sum court costs.     

3.  The court costs must bear some reasonable relationship to the actual expenses of the prosecution, and cannot include the general expenses of maintaining the courts and the judicial system. 

Where a statute prescribes a schedule of court costs keyed to various law enforcement and court functions, the statute appears to be almost conclusive that the prescribed costs are incident to the prosecution.  The main reason appears to be that the statute can prescribe what law enforcement and court functions are subject to court costs, whereas the range of such items the courts will approve where the statute simply authorizes court costs is much narrower.  There are exceptions to that rule when the judicial procedure at issue arises to the level of a constitutional right, such as a jury trial.  However, the issue of what expenses of the municipal judicial system are general expenses are not as critical as is that issue in the state courts.

As is evident from the above cases, those general propositions are easier to state than to apply.

In connection with those general propositions,  Tennessee Code Annotated, title 8, chapter 21, is not designed for use in municipal courts exercising ordinance jurisdiction, but there is probably no reason that some of the items therein could not be modified to fit the issuance of citations and summonses for ordinance violations and the processes of municipal courts exercising ordinance jurisdiction.   The flat fees general sessions courts are authorized to adopt in lieu of itemized fees and that  could be adapted for the municipal court are found in Tennessee Code Annotated, ( 8-21-401(a)(6)(L)(ii), and (M)(i) and (iii). The itemized or flat fees authorized by that statute would probably not be difficult to defend; they appear to be relatively modest. Flat fees or fees based on offenses rather than the processes involved in those offenses appear less defensible.    

Judicial Discretion in levying court costs
 
The question of how much discretion a municipal judge has in imposing or waiving court costs is not addressed in Doyle.  But where the General Assembly has authorized a municipality to set court costs, the right to limit the judge’s discretion in that area is probably included in that authority.  It is clear that a judge’s discretion in the matter of setting court costs is subject to regulation by statute.  That conclusion is supported by State v. Black, 897 S.W.2d 680 (Tenn. 1995), in which the Tennessee Supreme Court considered the express question of whether the general sessions court had the authority to waiver costs in DUI cases where the defendant is indigent.  Holding that the answer was yes, the Court reasoned that between Tennessee Code Annotated, (( 40-25-123 and 129, which required persons convicted of crimes to pay court costs, and Tennessee Code Annotated, ( 55-30-303(b)(1), which permitted the court to waiver court costs in DUI cases involving indigents, the specific statute prevailed.  


What are “Reasonable” Court Costs?

Generally

The only case I can find in Tennessee that defines “reasonable court cost” does so in a oblique fashion.  McKee v. State, above, declares that nobody can question the reasonableness of a $5 state expense, and a $5 county expense, to accommodate the fixed cost of the court.  The court called the fee nominal; presumably, it could have been higher in 1919 when the case was decided, and, adjusted for modern days, could be considerably higher today.   
A few cases in other jurisdictions define what a reasonable court cost is. Unfortunately, all of them either involve the question of whether certain items of costs fit into categories of court cost that the statute setting out those categories itself defined as “reasonable,” or involve the costs of litigation allowed by statutes to be allocated among the parties by the court.
But some cases in the latter category appear helpful in establishing standards for reasonableness.  In Gibellini v. Klindt, 885 P.2d 540 (Nev. 1994), a Nevada statute authorized the winners in civil cases to recover “reasonable costs” for photocopies, long distance telephone calls, and postage.  The Nevada Supreme Court disallowed a claim for such costs based on the winning law firm’s practice of charging 4% of the total billable hours for such costs.  The Court reasoned that:

....statutes permitting recovery of costs are in derogation of common law, and therefore must be strictly construed. [Citation omitted.]....A strict construction of the statute, however, requires that the phrase “reasonable costs” be interpreted to mean actual costs that are also reasonable, rather than a reasonable estimate or calculation of such costs based upon administrative convenience.... [At 543]  

Also see Head v. Savage, 225 N.W.2d 32 (Minn. 1977); Johnson v. Naugle, 463 N.W.2d 772 (Minn. 1990).  

Distinction between “tax” and “fee” 
Here we come to the distinction that the Tennessee courts have made between a tax and a fee.  State v. Montevallo Mining Company, above, pointed to two Tennessee cases that made such a distinction.  In Johnson v. State, 85 Tenn. 324 (1886), the Court held that a person could not be jailed, and required to work off, a litigation tax.  The reason, said the Court was that, “This Court has frequently held that this tax upon litigation was not costs, but was a specific tax upon litigation, both civil and criminal, imposed solely for revenue purposes” [At 327] [Emphasis is mine.]  [Also see  State v. Davidson County, 96 Tenn. 178 (1896).]

It is not clear to what extent the actual cost of providing the service and the fee can vary.  In Memphis Retail Liquor Dealers’ Association v. City of Memphis, 547 S.W.2d 244 (1977), the City of Memphis received 200 times more from the liquor inspection fee than it spent on the liquor inspection program ($1,678,041.45 to $35,000).  In declaring that the difference did not make the fee a tax, the Court declared that, “It is no objection to a regulatory license that it produces more income than is required for its administration and enforcement.” [At 246]   But the Court acknowledged that the plaintiff’s argument that the disparity exceeded the bounds of that rationale “might be valid if the activity regulated was anything other than the liquor business.” [At 246]  For that reason, Memphis Retail Liquor Association is probably not a good measure of the tolerable disparity between court costs and the actual cost of the operation of the court. 

But, S & P Enterprises, Inc. v. City of Memphis, 672 S.W.2d 212 (Tenn. Ct. App. 1983), upheld an amusement device regulation fee that the plaintiff argued was a tax.  The city by affidavits argued that the fee would produce revenue of around $225,000 and the implementation program would cost $227,000. The Court observed that:  

An occupational or a privilege tax embodies as its primary purpose the creation and collection of revenue while a true license fee as distinguished from such a tax should be fixed to cover the expense of issuing it, the service of officers and other expenses directly or indirectly incident to the supervision of the particular business or vocation. [Citing Macmillan v. City of Knoxville, 139 Tenn. 310, 202 S.W, 65 (1917). [At 215]

Such a fee, continued the Court, “is only required that the fees bear some reasonable relationship to the expenses involved....” [At 217]

More recently, in City of Tullahoma v. Bedford County, 938 S.W.2d 408 (Tenn. 1197), it is said that:

Whether the charge for depositing waste in a landfill is a tax or a fee, even though denominated a tax, is determined by its purpose.  A tax is a revenue raising measure levied for the purpose of paying the governments general debts and liabilities.  Memphis Retail Liquor Dealers’ Ass’n v. City of Memphis, 547 S.W.2d 244, 245-46 (Tenn. 1977).  See City of Knoxville v. Lee, 159 Tenn. 619, 623, 21 S.W.2d 628, 629-30 (1929).  16 Eugene McQuillin, The Law of Municipal Corporations, ( 44.02 (rev.3d ed.. 1994).  A fee is imposed for the purpose of regulating a specific activity or defraying the cost of providing a service or benefit to the party paying the fee. [At 412]  [Citations omitted.] 

One of the most instructive cases on this distinction with respect to court costs is Crocker v. Finley, 459 N.E.2d 1346 (Ill. 1997), and is cited with approval in City of Tullahoma v. Bedford County, above.  In Crocker, an Illinois statute required court clerks to collect a $5 filing fee in all cases seeking a dissolution of marriage, which was to be used to fund shelters and other services for the victims of domestic violence.  Holding that the fee was actually a tax, the Court said:

A fee is defined as a “charge fixed by law for services of public officers.”  (Black’s Law Dictionary 553 (5th ed. 1979) and is regarded as compensation for the services rendered (36 A C.J.S. Fee, at 248 (1961)).  Thus court charges imposed on a litigant are fees is assessed to defray the expenses of his litigation.  On the other hand, a charge having no relation to the services rendered, assessed to provide general revenue rather than compensation, is a tax. [Citation omitted.] [At 452]     

How is a (reasonable relationship between costs and fees established?
This is a difficult question to answer.   In McKee v. State, above, the Court used intuition to uphold the court costs at issue.  In Memphis Retail Liquor Dealers’ Association, Inv. v. City of Memphis, above, the Court referred to the difference between the revenues produced by the city’s liquor inspection fee and the “[t]he total appropriation for the city commission charged with the municipal inspections of liquor.”  Apparently, in S & P Enterprises v. City of Memphis above, the city established the relationship between costs and fees by affidavit.  That case does not indicate whether any challenge was made to those affidavits.  In City of Tullahoma v. Bedford County, the question of whether there was a reasonable relationship between the solid waste collection fee and solid waste disposal costs was not directly an issue, but the Court pointed out that the Solid Waste Management Act that authorized the fee expressly required the fee to be dedicated to solid waste management purposes and required that the fee be put into a special revenue or enterprise fund.

Among the cases from other jurisdictions that distinguish fees and taxes Emerson College v. City of Boston, 462 N.E.2d 1098 (Mass.1984) is frequently cited.  There the City of Boston, pursuant to the authority of a state statute, imposed a fire service fee on certain buildings based on several complicated calculations, from which the city determined a “total fire flow.”  Buildings that exceeded the total fire flow were charged a fire service fee.  The city argued that those buildings, required unusual fire-fighting water pressure, and that of its 56-1/2 fire companies, 8-1/2 fire companies were required to provide the special fire protection to those buildings.    

In holding that the fee was actually a tax, the Court first pointed to an important legal principle: “We are bound, as was the [trial] judge, to treat with deference the classification of the charge as a fee.” [At 1104]  But the fee did not survive that deference.  

There are two kinds of fees, declared the Court: user fees, based upon the rights of the entity as a proprietor of the instrumentalities used, and regulatory fees (including licensing and inspection fees) based on the police powers to regulate particular business activities. Both kinds of fees share common characteristics that distinguish them from taxes:

1.  They are charged in exchange for a particular governmental service which benefits the party paying the fee in a manner not shared by other members of society;

2.  They are paid by choice, in that the party paying the fee has the option of not utilizing the governmental service, thereby avoiding the charge;  

3.  The charges are collected not to raise revenues but to compensate the governmental entity providing the services for its expenses.   

The Court agreed with the City of Boston that the factors the city used to calculate its cost of providing special fire service was equivalent to 8-1/2 fire companies.  However, the fee was actually a tax, for several reasons:  

First, the benefits of the “augmented” fire service was not limited to the owners of the specially designated buildings; in a large city like Boston, even specialized fire protection benefitted all buildings.  

Second, the use of the specialized fire protection was “compelled.”   

Third, by statutory command, the fee was required to go toward funding the 8-1/2 extra fire companies the buildings covered by the specialized fire services required.  Instead, the fee was designated by ordinance to fund general “police and fire services.” [At 1006]  

In State v. Mederios, 973 P.2d 736 (Hawaii. 1999), a state statute authorized counties “to fix the fees and charges for all official services otherwise provided for.”  Under that statute the City and County of Honolulu imposed a “service fee” of $250 on persons convicted of crimes, “for services performed by the city in connection with the arrest, processing, investigation, and prosecution of the convicted person.”  The ordinance also declared that after the administrative costs of gathering the fee had been covered, the city “may” use the remaining funds from the fee for law enforcement purposes and expenses of the police department.  Citing Emerson College v. City of Boston, the Court held the fee to be a tax not authorized by the Hawaiian Legislature. 

The Court pointed out that since Emerson College, the voluntary payment component of the test for whether a fee is really a fee or a tax had since been rejected by other courts, including the Massachusetts Supreme Court.  The question was not whether the payment of the fee was voluntary, but whether the fee was intended to cover the cost of administering a regulatory scheme or providing a service.  That led the Court to a three prong test for determining whether a charge was a tax or fee:  

(1) Does the charge apply to the direct beneficiary of a particular service?

(2) Is the charge allocated directly to defraying the costs of providing the service? 

(3) Is the charge reasonably proportionate to the benefit received?  

The service fee passed the third prong of the test, concluded the Court.  It “seems intuitively obvious that the $250 charge....is quite modest in comparison to the costs regularly incurred by the prosecuting attorney and the Honolulu Police Department in investigating and prosecuting a criminal case.” [At 742]  

But the service fee failed the second and third prongs of the test.  It failed the second prong because the Honolulu ordinance which imposed the fee provided that the fee “may” be used for law enforcement purposes and police department expenses; it was not mandatory that the fee be used for those purposes. It apparently failed the third prong because of the definition of “service” in the statute under which the service fee was imposed by the City and County of Honolulu. To qualify as a service the governmental activity in question was required to confer some direct or indirect benefit to the beneficiary separate and apart from any benefit conferred on the public at large.  The Court did not believe that a person being prosecuted for a crime is the beneficiary of a fee for which he has been charged to pay for his prosecution. 

In Harris v. City of Little Rock, 40 S.W.3d 214 (2001), the City of Little Rock raised the user fees at its recreational facilities and pledged the proceeds to repay certain bonds for park improvements.  In determining that the increase in the fees was a fee and not a tax, the Court pointed to the chancellor’s findings:

.....the increase in user fees is fair and reasonable and bears a reasonable relationship to the benefits given to those who pay the fees.  First....only those persons who use the park facilities pay the fees. Thus, only those who directly benefit from using the park services are required to pay for some of those services.  Second....the improvement bonds secured by the user fees will be used to fund improvement to those parks, again benefitting those persons who use the park services.   Third....similar to the situation in Baioni, 312 Ark. 423, 850 S.W.2d 1, the fees will be deposited by the city into a separate enterprise fund to be used only for the benefit of its parks, not for general revenues....Fourth....the increases are fair and reasonable in light of the studies conducted by the city comparing its fees to those charged at similar facilities....[At 221-22]  

The comparison the city made was of similar park service fees by local private and non-profit facilities, and facilities in Atlanta and Memphis.   

Under a Massachusetts statute municipalities could charge “reasonable fees” for licenses and permits based on the costs of regulating the business in question, and could not use the fees to raise additional revenue.  In Nextel Communications v. Town of Randolph, 193 F. Supp.2d 311 (D.C. Mass. 2002), the city charged $38,000 each for a filing fee and a review for a telecommunications tower.  Holding both fees excessive, the Court said that fees could take into account both direct and indirect expenses of regulations, but “At its heart, however, a fee may only ‘compensate the governmental entity providing the service for its expenses.’” [At 321] [Citation omitted.]  What expenses could the filing fee include? The Court answered:

Thus, the Town’s filing fee should reflect the Town’s best estimate of the costs it will incur for the filing of a special Permit Application for a WFC [wireless communications facility].  Presumably, actual costs incurred in filing [e.g., staff members’ time to process the applications, costs of duplication, storage, publication of hearing notices, etc.) are modest.  No town is likely to incur $38,000 in expenses from the mere filing of a WCF Special Permit Application. [At 321]  

The $38,000 permit review fee was a “closer question” in the Court’s words, because “Obviously, the Town incurs expenses in the evaluation of a WCF application by a town’s attorney and the consultation with experts to evaluate the technical aspects of the application.”  However, the permit review fee still failed because the city had earlier agreed to cut the fee in half.  “Fees,” said the Court, “could not be set on the fly.” [At 321]  

The question of what were “reasonable fees” under a statute that authorized municipalities boarding on the Atlantic Ocean to charge beachfront users  “reasonable fees” was an issue in Slocum v. Borough of Belmar, 569 A.2d 312 (Super. Ct. N.J., Law Div. 1989).  There a municipality charged what on the surface seemed to be a relatively modest beachfront  use fee during the summer of $3 for weekdays, $6 for weekends, and $40 for the season.  But the fee must have been cumulatively great because 25,000 to 35,000 persons per day used the beach.  The municipality argued that under the statute the calculation of a reasonable fee included all the costs to the municipality that it would not incur if it were not a beachfront community.  The plaintiff argued that the fee could be calculated only on the costs associated with the operation and maintenance of the beach.  The Court agreed with the plaintiff, holding that the municipality’s beach use fees were excessive, that the revenues it derived from the fee far exceeded the cost of the operation and maintenance of the beach.  This case appeared to be a dual of the accountants on both sides.  

While the Court declared that it was not within its power to set a reasonable fee, it 

could give guidance in that area.  It did so by meticulously considering 30 categories of direct and indirect expenditures, and allowed the city to count only those costs within those categories that could be attributed to the operation and maintenance of the beach.  

Those cases reveal no general standards for determining whether the relation between the cost of the regulatory scheme or service is “reasonable.”  In State v. Mederios, the court intuitively thought the $250 prosecution fee would have been  reasonable (but struck it down as being a tax).  In Emerson College  v. City of Boston the Court apparently would have accepted a complicated formula for calculating the cost of specialized fire service for particular buildings, (but also struck down the fee as a tax).  Harris v. City of Little Rock accepted a fee based on comparative fees in other cities for similar services, and also mentioned that the fee was required to be placed in a special fund.  The filing fee in Nextel Communications v. Town of Randolph had to be tied to the relatively modest costs of actually filing a permit application, while the permit review fee could include the more expensive technical costs of reviewing the permit application.  Slocum v. Borough of Belmar appeared to turn on competing accounting concepts and testimony relative to the actual cost of beach operation and maintenance.     

Obviously, the evidence required to prove that the relationship between the fee and the cost of the regulation or service is reasonable probably depends upon the fee at issue.  However, the above cases and principles indicate that court costs generally encompass a relatively narrow range of expenses related to the operations and maintenance of the courts.  That range of expenses includes the fees of officers who perform various law enforcement and judicial functions, and perhaps some fixed costs of the court.  But it does not include those general expenses of maintaining the court and the administration of justice that are the ordinary burden of government.  None of the cases settle the question of what of such expenses are the ordinary burden of government.              
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