May 5, 2005

Dear Madam:

You have the following questions, which stem from the letter I sent to you on February 15, 2005 on the question of the mayor’s disciplinary rights over certain city personnel:

1.  What is the effect of my analysis on the personnel policies adopted by the city which provide for progressive discipline?  Are they void to the extent they differ from and/or exceed the rights granted in the charter?  Or are the rights granted in the charter the minimum that must be provided, so that any due process rights/procedures granted by ordinance or personnel policies okay?

In the U.S. Sixth Circuit Court of Appeals (which, of course, includes Tennessee), if a municipal charter makes an employee/employees at will, and authorizes no other options, a  municipal ordinance, resolution or policy cannot make the employee/employees non-at will.  In Chilingirian v. Boris, 882 F.2d 200 (6th Cir. 1989), a city attorney fired by the city argued that he had a property right in his employment, the basis of which was an implied contract with the city.  The Court rejected his argument, reasoning that:  

This argument is devitalized by the fact that the city charter governs the terms of the city attorney’s employment and provides for his termination at will. Moreover, the city was not authorized to enter into any contract in contravention of its charter. See Niles v. Michigan Gas and Elec. Co., 273 Mich,. 255, 262 N.W. 900 (1935) (under Michigan law, a municipality cannot exceed its charter powers).  Accordingly, notwithstanding Chilingirians’ protestations to the contrary, no viable means exist for circumventing the termination-at-will language implicit in the charters section 4.6 provision that the city attorney serves at the pleasure of the council.  [Citation omitted.] [My emphasis.] [At 205]    

In the unreported case of McLemore v. City of Adamsville, 914 F.2d 257 (6th Cir. 1990), the chief of police of the City of Adamsville, Tennessee, was fired.  Under the city’s charter department heads, including the chief of police, “shall be appointed for indefinite terms and .... shall serve at the pleasure of the commission.” [Court’s emphasis.] [At 2]  The former chief of police made several related arguments against his dismissal: That he had a property right in his employment, that his due process rights had been violated because the city had not given him the pretermination hearing required by Cleveland Board of Education v. Loudermill, 470 U.S. 539 (1985); that the city charter did not govern the “contours” of his employment because he had been a member of the “classified service,” before he became police chief, and retained that status after he became police chief, and that the city fired him in violation of Tennessee state law.  

The Court rejected all his arguments.  His claim that he was entitled to a Loudermill hearing failed, said the Court, citing Chilingirian, above, because he did not have a property right in his employment:

In Tennessee, city charter provisions and ordinances may give rise to property rights for continued employment.  Huddleston v. City of Murfreesboro, 635 S.W.2d 694 (Tenn. 1982).  However, a review of the Adamsville’s city charter reveals that, by its specific terms, the chief of police “shall serve at the pleasure of the commission.” Sixth Circuit precedent dictates that an employee does not have a protected property interest in his continued employment (when his position is held at the will and pleasure of his superiors. [Citing Chilingirian, above.] [At 2]  

His claim of being a permanent member of the classified service failed, said the Court, because... “[T]he city charter exclusively controls McLemore’s employment relationship with Adamsville.”  Nothing in the city charter or elsewhere sports McLemore’s conclusion that “once a city classified employee always a classified city employee.” [At 3] Finally, his claim that the city violated state law in firing him failed because, said the Court:

...[U]nder Tennessee law, an individual is an at-will employee, as long as the city charter or other city regulations do not provide otherwise.  Whittaker v. Care-More, Inc., 621 S.W.2d 395 (Tenn. App. 181) As previously stated, the Adamsville’s city charter clearly provides that McLemore was an at-will employee. [At 3] 

Important here is that in Tennessee, as in Michigan, charter provisions are mandatory; where the charter creates at will employment, “no viable means exists for circumventing the termination at will language [in the charter].”  

That charter language is mandatory in Tennessee, with specific respect to at will provisions in city charter, is seen in Lewis v. Bowman, 814 S.W.2d 369 (Tenn. App. 1991).  There the director of public works claimed he was terminated in violation of the city’s personnel policies, which gave him certain procedural rights.  However the procedural rights granted to him were in conflict with the city’s charter, which made department heads employees at will.  In holding the charter superseded the personnel policies, the Court said:

It has long been the law in this state, as in many other states, that ordinances of the city are subordinate to charter provisions.  This was pointed out in the case of Marshall & Bruce Co. v. City of Nashville, 109 Tenn. 495, 512, 71 S.W. 815, 819 (1903), wherein it was said, “The provisions of the charter are mandatory and must be obeyed by the city and its agents; and if in conflict with an ordinance, the charter must prevail.”
A similar result was reached in Dingham v. Harvell, 814 S.W.2d 362 (Tenn. App. 1991), in which the police chief contested his firing by the Board of Mayor and Aldermen.  The Court rejected the chief’s argument that he was an employee of the city for the purposes of the city’s personnel policies which gave city employees certain job protection.  Under the city’s charter, the police chief served at the will and pleasure of the board of mayor and aldermen. In a contest between the city’s charter and the city’s personnel policies, the charter wins, said the Court.

[In accord are Gay v. City of Somerville, 878 S.W.2d 124 (Tenn. App. 1994); Mille v. City of Murfreesboro, 122 S.W.3d 766 (Tenn. Ct. App. 2003); Trusant v. City of Memphis, 56 S.W.3d 10 (Tenn. Ct. App. 2001); Summers v. Thompson, 764 S.W.2d 182 (Tenn. 1988); Brown v. City of Niota, 214 F.2d 718 (6th Cir. 2000) (unreported).]

The above cases stand for the proposition that the city’s charter provisions governing at will employment, or even provisions governing the distribution of personnel powers among city officers generally, are mandatory, and any written or unwritten policies contrary to those charter provisions are subject to challenge by the city officers at whose expense those policies are made.  

2.  Your question appears to be: Why does Tennessee Code Annotated, ( 38-8-304 apply to the city’s police officers when that statute applies only to cities whose police officers have a property interest in their employment and the city has no other established procedures for dealing with the “dismissal, demotion, suspension, or transfer for punitive reasons of police officers.” 

Your point on this question is probably well-taken.    

As I pointed out in my February 15, letter, under (( 6.05 and 12.07 of the  City Charter, police officers of the City do have a property interest in their employment.  However, I based my conclusion that Tennessee Code Annotated, ( 38-8-301 still applied to the City’s police officers with respect to demotions (although I did not make that limitation clear in my letter) on the fact that the property interest the city’s charter gives to them applies suspensions and terminations; not to demotions.  But on re-reading that statute, I concede that if the city’s charter creates a property interest in the city’s police officers, and the city has established procedures for dealing with the dismissal, demotion, suspension, or transfer for punitive reasons, that statute does not apply. I focused on the lack of protection police officers have against demotion under the charter rather than on the property rights police officers have under the charter, which triggers certain procedural protections against the span of personnel actions listed in that statute where the city does not have established procedures for handling such actions.       

As to the question of what personnel policies the city should adopt, the MTAS model policy for small cities is probably not suitable for the City; it is generally geared to cities which do not provide property rights in employment.  I am a firm believer in customized personnel policies for cities of its size.  In the case of your City, those policies must also accommodate the city’s charter provisions governing personnel.  However, I will provide you with several sample personnel policies and/or MTAS general and personnel consultants can help you draft personnel policies.  

I certainly think the city needs a drastic revision of its charter, at least in the area of its personnel provisions. They are too difficult to sort out and reconcile.  They should be much clearer no matter whether the city wishes to make its employees at-will or give them property rights in their employment.

Sincerely,

Sidney D. Hemsley

Senior Law Consultant

SDH/

