June 24, 2002

Dear City Manager:

You have the following questions based upon the assumption that the city annexes certain territory in which is located a county industrial park:  

1.  Upon annexation of the county industrial park, would buildings in the course of construction or future buildings to be used by private businesses be exempt from obtaining a city building permit and from the city’s building and utility codes, on the ground that the buildings are on county property?

2.  If the answer to question 1 is no, can the city require such construction projects to obtain a city building permit and to comply with city building and utility codes, in each of the following circumstances:

A.  A building permit has been issued by the county and construction has started on the building before the annexation of the industrial park?

B.  A building permit has been issued by the county but construction has not started on the building before the annexation of the industrial park?

3.  Can the city charge a building permit fee where a building permit has been issued by the county? 

 

In my opinion, the answer to question 1 is that such buildings are not exempt from the city’s building permit or the city’s building and utility codes.  


In my opinion, the answer to questions 2 A and B apparently depend upon either the degree to which construction on the building, or perhaps monetary liability related to the construction of the building, has as occurred prior to the annexation.   

In my opinion, the answer to question 3 is probably yes.  

Analysis of Question 1
A municipality in Tennessee derives its authority to require a building permit under Tennessee Code Annotated, ( 13-7-208, and its authority to adopt building codes under Tennessee Code Annotated, ( 6-54-501. However, Tennessee Attorney General’s Opinion dated March 11, 1985, and a letter from the Tennessee Department of Education to the Marion County School Board, dated September 28, 1976, opine that a city cannot require a county to obtain a building permit for a school because the school is to be used in the county’s governmental capacity. Those opinions appear to be correctly reasoned, and apply to other county buildings used in the county’s governmental capacity.  However, where the buildings in question are not used in the county’s governmental capacity, the logic of those opinions probably does not apply.  A private business in a building located on property in a county industrial park does not appear to qualify as a building used in the county’s governmental capacity.  I have attached those opinions for your perusal.   

Analysis of Question 2
It is said in 41 ALR2d 1463, that:  

It appears to be generally accepted that the annexation of property to a corporation is an act of the state, and such property is thereafter subject to the same burdens and entitled to the same benefits as any other property within the corporation, all contracts and ordinances of the municipality extended to the newly added property, in the absence of contrary provision...  

At least one case in that annotation,  Williams v. Deer Park, 69 N.E.2d 536 (Ohio. 1946), deals with the question of whether a building permit issued by a county is good after an annexation.  Declaring that the plaintiffs suffered no great financial loss or injury, the court’s held that the plaintiffs acquired no “vested right” in the building permit.

The rule in Tennessee appears similar.  It was held in Schneider v. Lazarov, 390 S.W.2d 197 (Tenn. 1965), citing with approval  Williams v. Deer Park, that where a county building

permit has been issued, but no construction under that permit has occurred, the permit is automatically revoked upon the annexation of the property to which the permit applies.  That case appears to answer question 2B.  

The answer to question 2A is more difficult.  In Howe Realty v. City of Nashville, 141 S.W.2d 9094 (1940), a building permit was accidentally issued by an assistant to the supervisor of buildings after the supervisor of buildings had been advised by the city law department not to issue a permit.  The permit was cancelled before any construction had begun on the project for which the permit had been issued.  In upholding the cancellation of the permit, the Court, citing 43 C.J. 349, declared that:  

As a general rule, a building permit has none of the elements of a contract and may be changed or entirely revoked, even though based on a valuable consideration, if it becomes necessary to so to change or revoke it in the exercise of the police power.  Applicant’s property is not exempt from the operation of subsequent ordinances and regulations legally enacted by the corporation, as for instance, his property may be subject to an ordinance or regulations extending the fire limits.  But when once the proper authorities grant a permit for the erection or alteration of a structure, after applicant has made contracts and incurred liabilities thereon, he acquires a kind of property right on which he is entitled to protection; and under such circumstances it is generally held that a permit cannot be revoked without cause or in the absence of any public necessity for such action. [At 906] [Emphasis is mine.]  



Haymon v. City of Chattanooga, 513 S.W.2d 185 (Tenn. App. 1973), said the same thing where the city had adopted an illegal zoning change that permitted the plaintiffs to construct some apartment buildings, but went further because construction under the permit had begun.  The plaintiffs were issued a building permit and had spent  $35,000 on construction when the city revoked the permit.  The Court upheld the revocation of the permit, reasoning that:  

It seems proper here to note that a building permit is not a contract and may be changed or entirely revoked even though based upon a valuable consideration if necessary in the exercise of the police power.  Howe Realty Co. v. City of Nashville, 176 Tenn. 405, 141 S.W.2d 9094; Law of Zoning, supra. p 1158.  See also Moore v. Memphis Stone & Gravel Co. 47 Tenn. App. 461, 339 S.W.2d 29... It is strongly contended however, that a court of equity should hold the City estopped to revoke the building permit after complainants have expended large sums of money relying upon the validity of the permit.  While we are not unsympathetic with the plight in which complainants find themselves, we cannot accede to this contention. [At 188] [Emphasis is mine.]   

The language “if necessary in the exercise of the police power” in those cases is important; I will come back to it in great detail.    

In the case of  Chickering Ventures, Inc. v. Metropolitan Government of Nashville & Davidson County, 1988WL 133527 (Tenn. Ct. App.1988), it was said that the possession of a valid building permit is a prerequisite in determining whether the builder has a vested interest in continuing the particular land use or finishing the particular project at issue.  In that case, the Court pointed out that the developer was not able to place good faith reliance upon a building permit issued by the city because under the facts of the case the permit was invalid.  As to the investment the developer had made in the property under the invalid permit, the Court  pointed to Haymon v. City of Chattanooga:  

With respect to the amount expended prior to the revocation of the building permit, we are not referred to any authority on what constitutes “substantial expenditures.”  In Haymon v. The City of Chattanooga, 513 S.W.2d 185 (Tenn. Ct. App. 1973), the court held that the expenditure of $35,000 in the construction of a foundation for an apartment building was not sufficient to give the property owner a vested right to continue construction.  We find that case to be persuasive authority.... [At 3]  

That case is unreported; it has less precedential value than reported cases.  But it is factually similar to Haymon v. City of Chattanooga, and its result is consistent with it. 

But as I understand the facts, your question 2A applies to a building that will be roughly 20% complete at the time of annexation.  However, presumably, other buildings may be built in the industrial park after it is annexed, to which Schneider v. Lazarov, above, would apply.  In all events, it appears that where construction has begun after a valid permit has been issued by some jurisdiction, the “substantial investment” rule in Haymon v. City of Chattanooga would still apply. 

In spite of  Haymon v. City of Chattanooga, what constitutes “substantial investment” is not entirely clear. The Tennessee Supreme Court said in Howe Realty Co. v. City of Nashville, 141 S.W.2d 904 (1940), with respect to “vested rights” that, “...the degree to which actual construction may have progressed..., appears to play a very important part in the attitude of the courts.” [At 906]   In State ex rel. SCA Chemical Waste Services, Inc. v. Konigsberg, 636 S.W.2d 430 (Tenn. 1982), the Court held that the plaintiff had no vested right in pre-existing zoning regulations when he applied for a building permit for a chemical waste treatment plant but had not begun construction nor even purchased the land upon which the plant was to be built.  The Court declared that, “It is well-settled that rights under an existing ordinance do not vest until substantial construction or substantial liabilities are incurred relating directly to construction.” [At 437]  [Emphasis is mine.]  

The question of what constitutes substantial construction and substantial costs or liabilities is considered in 89 ALR 3d 1051:  

With regard to the substantiality of the work which must be completed in order for the property owner to acquire a vested right to complete the building or to acquire a valid nonconforming use, there is substantial authority that the excavation for the building foundation, or the actual laying of the building footings or foundations, is sufficient to vest in the property owner the right to complete the building.  However, there is also considerable authority that such work is only insubstantial or inconsequential portion of the work to be completed, and that the property owner therefore, does not have a vested right to complete the building.... Despite [that] controversy, there is authority that when the property owner has commenced construction of a wall, the property owner has acquired a vested right to complete the building, and where the property owner has substantially completed at least one story of a multiple story building, the courts have held that the property owner is vested with the right to complete the building.  

With respect to the substantiality of costs or liabilities incurred relating to construction, 89 ALR 3d 1051 declares that:

...The courts themselves disagree as to the test of substantiality.  There is authority that the substantiality is to be determined solely by reference to the amount expended, while there is also authority that the substantiality of the expense incurred is to be measured in relation to the total cost of the project.... 

The Courts even disagree, says 89 ALR 3d 1051, on the amount of costs that equals “substantial costs,” and even the items that can be considered in such costs before construction begins.  In Haymon v. City of Chattanooga, the amount of $35,000 was spent on “drawing plans and laying foundations for the apartments....” [At 187]   That amount was not a  sufficient cost to rise to the level of “substantial cost.”  I can find no case in Tennessee on the question of what rises to the level of substantial investment where no construction has begun.  Apparently, each case would require a decision based on all the circumstances.  

But if a structure in the county industrial park is 20% complete upon its annexation into the city, it probably meets both the test of “substantial construction” and the test of “substantial costs or liabilities.”    

That conclusion does not answer the question of whether the city can at the point at which a builder has acquired a “vested right” to his building permit impose the city’s building codes on that building.  None of the above cases directly address that issue; they all involve only the question of whether a building permit can be revoked rather than changed. But although both  Howe Realty Co. and Haymon v. City of Chattanooga, above, involved the question of whether a building permit could be revoked, they also both declare that a building permit can be “changed or revoked if it becomes necessary in the exercise of the police power.”  

That proposition is supported by a recent case from our sister state of Arkansas that addresses that question.  In Smith v. City of Arkadelphia, 984 S.W.2d 392 (Ark. 1999), a tornado occurred and severely destroyed and damaged property in the city, including several mobile homes owned by Smith.  Smith obtained several building permits from the city to replace his destroyed and damaged mobile homes. He had also done some “grading and gravel work in preparing sites....”  But he had placed only one mobile home when the city amended its ordinance regulating mobile homes, adding new requirements relating to their construction and anchoring.  

The Court pointed out that the parties agreed that the mobile home already placed in the city was not subject to the provisions of the new ordinance.  However, in strong dicta relying on Tankersley Bros. Indus., Inc. v. City of Fayetteville, 296 S.W.2d 412 (1956), it declared that had there been such a disagreement, the trial court could have properly found that the city could not have compelled the plaintiff to remove that mobile home.  In that case a property owner was granted a building permit.  Four months after the construction on the building was completed, the city attempted to force the property owner to remove the building. Because the city had allowed the property owner to construct and operate the building it was equitably estopped from revoking the building permit. Tankersley, continued the Court, “suggests that an applicant for a building permit may acquire a kind of property right when he has incurred liability thereon.” [At 47]  [Court’s emphasis.] [Citation omitted.]  

But “this right is not unlimited,” declared the Court, because:  

Tankersley goes on to state that it is generally held the permit cannot be revoked without cause or in the absence of public necessity for such action. [Citation omitted.] As a general rule,property is not exempt from the operation of subsequent ordinances and regulations enacted by the corporation. [Citation omitted.] [At 47]    

The mobile homes for which building permits had been issued but that had not yet been placed in the city fit into that category, concluded the Court.  In rejecting Smith’s argument that the issuance of the building permits for the mobile homes under the old ordinance granted him a “property right” to proceed with the construction of all the mobile homes, the Court reasoned that:  

The general rule that a grant of a license by a municipality is made with the implied reservation of the right to impose reasonable police regulations, which may go to the extent of revoking the license, which was not done in the case before us.  Therefore, the possession of a license does not exempt the licensee from the operation of ordinances and regulations that were legally enacted in the exercise of such powers after the issuance of the licenses.  51 Am.Jur.2d Licenses and Permits ( 145 (1970). [At 45]  [Emphasis is mine.]  

The Court then declared that:  

We have previously approved this general rule in Wilder v. Little Rock, 150 Ark. 439, 234 S.W.429 (1921).  There appellant, Wilder, contended that by the issuance of a building permit and the payment of rent on the premises, and other expenditures for lumber, etc., he had acquired a vested property right which could not be taken away by the action of the city.  In the case before us, Mr. Smith contends that a property right was established when, in reliance upon his building permit, he did some site preparation work, and prepared some manufactured homes for placement on the city lots.  In addressing the same issues of law and fact in Wilder, we stated:....The permit was merely the granting of a privilege, and did not constitute a contract between the city and appellant.  No vested rights were acquired by obtaining a permit, and none arose in the acquisition of property or preparations for the construction of the building prior to the enactment of the new ordinance, and we do not have to deal here with the displacement of vested rights by the passage of the ordinance extending the fire limits.  The city council was clearly within its powers in passing the new ordinance and as before stated, the appellant was notexempted from its operation by the fact that he held a permit to construct a building on the lot in question. [At 45-46] 

Arkansas municipalities, said the Court, had a statutory authority to regulate the erection, construction, reconstruction, alteration and repair of buildings, and to pass by laws and ordinances in that area:

Thus, municipalities have the power and duty to make reasonable provisions for the safety of persons and property and municipal authorities have wide discretion in those matters. [Citation omitted.] In Phillips v. Town of Oak Grove, 333 Ark. 183, 968 S.W.2d 600 (1998), we stated that a city has the plenary authority to exercise its police powers to protect public health and safety which is founded on public necessity. [Citation omitted] In fact, the mere possibility of public harm is a sufficient basis for a municipality to regulate under its police power. [Citation omitted.]  [At 46-47]       

Cases from other jurisdictions are in accord with Smith v. City of Arkadelphia.  In fact, they are even more emphatic that the granting of a building permit does not prohibit a city from imposing building code regulation that did not exist at the time the permit was issued.  In Daniels v. City of Portland, 265 P.790 (1928), the Oregon Supreme Court upheld a city ordinance that required the retro-fitting of larger windows in dwellings erected prior to the adoption of the ordinance, as a condition of the continued occupancy of the dwellings.  Such a regulation was within the police power of the city, and was reasonable.  The Court reasoned that 

It [the ordnance] neither destroys nor impairs any vested right acquired under existing law. A careful reading of the ordinance discloses that it is solely prospective.  The building permit granted by the city of Portland for the construction of the Harris Hotel does not affect the right of the police power of the city of Portland to adopt and apply to it regulative measures looking to the public health... [At 792]

That was true, continued the Court, even though the retro-fitting would impose a considerable financial burden on the owner of the building.  

In Apple v. City and County of Denver, 390 P.2d 91 (1964), the Supreme Court of Colorado upheld a city ordinance that required a property owner to bring his building up to housing code standards that were not in existence when the building was constructed.  The Court rejected the property owner’s contention that the ordinance was illegally retroactive, saying:

Such attacks have been rejected by many courts.  See, for example, Queenside Hills Realty Co. v. Saxl. 328 U.S. 80, 66 S.Ct. 850, 90 L.Ed. 1096, where it is pointed out that in no case does the owner of property acquire immunity against the exercise of the police power because he constructed a building which was in full compliance wit the law at the time of construction. [Citations omitted.] To hold that existing buildings are exempt from ordinances which impose standards designed to protect the safety and welfare of the public would in effect permit those whose actions are dangerous to the health and safety of the community to continue their deleterious conduct unchecked.  We cannot agree that it is beyond the police power to reach such conduct. [At 94]     

The Court also declared that the imposition of a financial burden on the property owner “is not a sufficient reason per se for declaring the law invalid.” [At 94] The rule governing such financial burdens, concluded the Court, is that “it [the ordinance] must, in its application to the specific property, be such as not to be an unreasonable demand upon the individual for the benefit of the public welfare.” [At 95]

Probably the most pertinent case is Van Sickle v. Boyes, 797 P.2d 1267 (Colo. 1990).  There, the Colorado Supreme Court, citing with approval Apple, above, upheld the 1987 application by the City of Boulder of the current Life Safety (Fire) Code to a building Van Sickle bought and remodeled in 1970.  The application of that current code required Van Sickle to provide a second exit from the upper floor, enclose the stairway to the upper level, and to expand the width of the stairway.  Van Sickle argued that he had a “vested right” in the building permit issued to him when he remodeled his building in 1970, that the fire code in effect at that time should control his building, and that the application of the current Life Safety Code to his building constituted retrospective legislation in violation of the Colorado Constitution.  The Court rejected those arguments, declaring that:

A building permit can form the basis for a vested right if the permit holder takes steps in reliance on the permit. [Citation omitted.[ However, reliance on a building permit does not insulate the permit holder from later changes in ordinances enacted under the police powers for the protection of the public.  The constitutional ban of retrospective operation does not prevent a city from enacting and enforcing ordinances to protect the health and safety of the community....In this case, Van Sickle was not penalized for violation of the Safety Code for remodeling that was completed prior to enactment of the Safety Code.  Application of a safety code to buildings that were constructed in a different period under different code requirements does not constitute unconstitutional retrospective legislation. [At 1271] [Citing Apple, above.] [Emphasis is mine.]

Nor was the application of the current Life Safety Code a “taking” of Van Sickle’s property or an unreasonable exercise of the city’s police power even though the building was valued at $161,000 and it cost $22,000 to bring the building up to the current code standards,  “...since enforcement of the Fire Department order had not deprived Van Sickle of all reasonable use of the building.” [At 1272]

It appears to me that Smith v. City of Arkadelphia and the cases similar to it solidly support for the proposition that the language in Howe Realty Co. and Haymon v. City of Chattanooga declaring that  a building permit is not a contract and can be “changed or revoked if it becomes necessary to do so in the exercise of the police power,” allows the city to impose appropriate provisions of its building and utility codes on building under construction when they are annexed into the city.  Those cases point out that a building permit holder may obtain a vested right in the building permit, but that such a vested right does not give the permit holder any vested right to be free from changes in building or similar codes.  Tennessee law with respect to the police power appears generally consistent with those cases.

There is no question but that a municipality’s adoption of building codes is a function of the police powers delegated to it by the state.  [See especially Thomas v. Chamberlain, 143 F. Supp. 671 (E.D. Tenn. 1955), aff’d 236 F.2d 417 (6th Cir. 1956), and Winters v. Sawyer, 463 S.W.2d 705 (1971)] Such completion dates promote the health, safety and welfare of the citizens of the city, which is the essence of the police power. [Penn-Dixie Cement Corporation v. Kingsport, 225 S.W.2d 270 (1949); Spoone v. Morristown, 206 S.W.2d 442 (1947); Consumers Gasoline Stations v. Pulaski, 292 S.W.2d 735 (1956); Corporation of Knoxville v. Bird, 80 Tenn. 1212 (1883); Garrell v. Newport, 1 Tenn. Ch. App. 120 (1901)].  

A municipality cannot contract or otherwise bargain away its police powers. In City of  Paris v. Paris-Henry County Public Utility District, 340 S.W.2d 885 (Tenn. 1960), an important distinction is made  between the authority a franchise gives a public utility over municipal rights-of-way and the authority a municipality has to control the conditions of the exercise of that franchise.  In that case the question was whether a utility district could make excavations in the city’s streets without complying with the city’s ordinance governing such excavations.  The city had by ordinance 295 in May, 1956, granted to the utility district a franchise to lay, construct and maintain its gas lines under the city’s streets.  Following the utility district’s failure to restore streets it had excavated for that purpose, the City of Paris, by ordinance 316 in May, 1959, required any person making a street excavation to obtain a permit from the city, and to pay a permit fee.  

The utility district argued that ordinance 316 was unconstitutional and an impairment of a contract under Article I, Section 20, of the Tennessee Constitution on the ground that ordinance 295 provided that utility district’s agreement to the contract would be the consideration and “in lieu of all other fees, charges and licenses which the City might impose for the rights and privileges herein granted.”   The Court rejected the utility district’s argument.

   It was true, said the Court, that when the utility district accepted the franchise, it became binding upon the city, and that the franchise gave the utility district the right to use the city’s streets to install its pipes, and that the contract right created by the franchise could not be revoked or impaired by the city.  However, continued the Court, the utility district’s right was:

....subject to regulation by the City, acting in its governmental capacity under the police power, delegated to it by the State, to regulate and control its streets for the public health and safety.  Such power is broad and cannot be limited by contract. [Citations omitted]

The Court also held ordinance 316 to be a valid police power regulation, reasoning that:  



Such right [of the utility district to use the city’s streets under the franchise], was subject to regulation by the City, acting in its governmental capacity under the police power, delegated to it by the State, to regulate and control its streets for the public health and safety.  Such power is broad and cannot be limited by contract. [At 888] [Citations omitted] [Emphasis is mine]

Tennessee law is also consistent with the proposition that constitutional restrictions on retrospective legislation do not apply to exercises of the police power.  Article I, ( 20, of the Tennessee Constitution, which provides, “That no retrospective law, or laws impairing the obligations of contracts, shall be made,” has repeatedly been held not to apply to the exercise of the police power of the state, including the police power of the state delegated to municipalities, and that all contract rights are subject to both the retrospective and prospective exercise of the police power. [Marr v. Bank of Tennessee, 72 Tenn. 578 (1880); Shields v. Clifton Hill Land Co., 28 S.W. 668 (1894); Draper v. Haynes, 567 S.W.2d 462 (Tenn. 1978).  Also see Paris v. Paris-Henry County Public Utility District, 240 S.W.2d 885 (1960), and many other cases.]

If in Paris v. Paris-Henry Utility District, the city could impose police power regulations on the exercise of a franchise (which was contract between the city and the utility district), it stands to reason that a city can under its police powers make changes in a building permit (which is not a contract) issued by a county by imposing the city’s building and utility codes on the permit.  In addition, I can think of no good reason why Smith v. City of Arkadelphia, Daniels v. City of Portland, Apple v. City and County of Denver, and Van Sickle v. Boyes, would not apply to buildings under construction that are annexed into the city. As those cases point out, the applications of new building  regulations to existing buildings must be reasonable.  Where the line lies between reasonable and unreasonable in the application of such regulations is not clear.  Presumably, each case would have to be decided on its merits.       

Analysis of Question 3
Paris v. Paris Henry Utility District is important for another reason: it distinguished between permit fees that the city imposed on the utility district under its street cut permit ordinance, and the fees the city was entitled to collect from the utility district under the franchise agreement.  As pointed out above, the utility district argued that it was not required to pay street cut permit fees because the franchise agreement with the city provided that the consideration for the agreement was “in lieu of all other fees, charges and licenses which the City might impose for the rights and privileges herein granted.”   

The franchise ordinance and the street cut ordinance involved two different fees, said the Court:  

The fees for permits under ordinance 316, however, are not “fees charges or licenses” imposed by the City, for any “rights or privileges” granted by ordinance 295.  The latter class of “fees,” etc., were a matter of contract, or rather were forbidden by the contract between Defendant and the City acting in its proprietary capacity. [Citation omitted.]....But the former class of fees, fees for permits under ordinance 316, are exacted by the city acting in its governmental capacity, as an incident to its enforcement of police power regulation, and were, not and could not be, controlled or limited by contract. [At 899] [Emphasis is mine.]  

There appears no reason why similar logic would not apply to building permit fees imposed by the city where the property owner has a building permit issued by the county, regardless of the stage of construction of the particular building at the time it is annexed into the city.  The building permit fee is for the city’s regulation of building construction under its police powers, and that regulation applies even with respect to buildings in the process of construction after they are annexed into the city.     

It may be wise for the city to make it clear by ordinance that the city’s building and utility codes in general, and specifically the city’s building permit fees, apply to buildings that hold a county permit at the time they are annexed into the city.  Generally, under the rules of statutory construction (which also apply to ordinances), a statute operates only prospectively, unless a clear, unequivocal intent otherwise is evidenced in its provisions, and when a statute is capable of being read to apply retrospectively or prospectively, it will be read to apply only prospectively. [Hannum v. Bank of Tennessee, 41 Tenn. 398 (1860); Woods v. TRW, Inc., 557 S.W.2d 274 (Tenn. 1977); Kee v. Shelter Ins., 852 S.W.2d 398 (Tenn. 1993); James Cable Partners v. City of Jamestown, 43 F.3d 277 (6th Cir. 1995); Westland Drive Service Co. v. Citizens & S. Realty Investors, 558 S.W.2d 439 (Tenn. Ct. App. 1977); Menefee Crushed Stone Co. v. Taylor, 760 S.W.2d 223 (Tenn. Ct. App. 1988).]   I doubt those rules are an issue under the facts and the laws that apply to this question, but there is no need to take a chance. 

Sincerely,

Sidney D. Hemsley

Senior Law Consultant

SDH/

